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OVERSIGHT  OF  HCFA^S  SETTLEMENT  POLI- 
CIES: DID  HCFA  GIVE  THREE  PROVIDERS 
SPECIAL  TREATMENT? 


TUESDAY,  MARCH  28,  2000 

U.S.  Senate, 
Permanent  Subcommittee  on  Investigations, 
OF  THE  Committee  on  Governmental  Affairs, 

Washington,  DC. 
The  Subcommittee  met,  pursuant  to  notice,  at  9:38  a.m.,  in  room 
SD-342,  Dirksen  Senate  Office  Building,  Hon.  Susan  Collins, 
Chairman  of  the  Subcommittee,  presiding. 

Present:  Senators  Collins,  lliompson.  Specter,  Levin,  and  Dur- 
bin. 

Staff  Present:  K.  Lee  Blalack,  II,  Chief  Counsel  and  Staff  Direc- 
tor; Mary  D.  Robertson,  Chief  Clerk;  Karina  Lynch,  Counsel;  Brian 
C.  Jones,  Investigator;  Claire  Barnard,  Detailee/HHS;  Elizabeth 
Hays,  Staff  Assistant;  Linda  Gustitus,  Minority  Chief  Counsel; 
Felicia  Knight  and  Steve  Abbott  (Senator  Collins);  Robert  Shea 
(Senator  Thompson);  Erin  Quay  (Senator  Specter);  Judy  White 
(Senator  Cochran);  Erin  Sammons  and  Cathy  Bates  (Senator  Roth); 
Marianne  Upton  (Senator  Durbin);  and  Laura  Stuber  (Senator 
Levin). 

OPENING  STATEMENT  OF  SENATOR  COLLINS 

Senator  Collins.  The  Subcommittee  will  come  to  order. 

Today,  the  Permanent  Subcommittee  on  Investigations  convenes 
this  hearing  to  examine  the  settlement  practices  of  the  Health  Care 
Financing  Administration  (HCFA),  the  Federal  agency  responsible 
for  the  Medicare  program.  This  hearing  is  one  in  a  series  held  by 
the  Subcommittee  during  the  past  3  years  to  examine  instances  of 
waste,  fraud,  and  abuse  that  siphon  money  out  of  the  Medicare 
trust  fund,  costing  billions  of  dollars  and  jeopardizing  health  care 
for  our  disabled  and  elderly  citizens. 

Previous  Subcommittee  hearings  have  focused  on  Medicare  fraud 
prevention  and  enforcement  efforts,  flaws  in  the  enrollment  proc- 
ess, and  the  ability  of  criminals  to  bill  Medicare  for  bogus  claims. 
The  Inspector  General  of  the  Department  of  Health  and  Human 
Services  recently  found  that  improper  Medicare  pajonents  to  health 
care  providers  rose  to  $13.5  billion  last  year.  I  hope  that  the  IG*s 
report  and  oversight  hearings,  such  as  this  one,  will  prompt  HCFA 
to  strengthen  its  financial  controls.  Indeed,  I  would  note,  as  has 
happened  with  some  of  our  previous  hearings,  HCFA  last  night 
issued  new  guidance  on  settlements,  perhaps  in  response  to  the 
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issues  we  will  discuss  today.  The  continuing  drain  in  Medicare  is  | 
all  the  more  urgent  given  projections  that  the  trust  fund  is  threat-  .  j 
ened  with  insolvency  in  just  15  years.  y 

Last  spring,  I  asked  the  General  Accounting  Office  to  investigate  h 
HCFA's  settlement  of  debts  owed  to  Medicare.  Today,  GAO  officials  | 
will  discuss  the  findings  of  a  comprehensive  8-month  investigation  i 
in  which  they  examined  96  settlements  in  which  HCFA's  claims  ex-  I 
ceeded  $100,000.  In  93  of  those  agreements,  the  GAO  found  noth-  , 
ing  improper.  For  the  three  largest  settlements,  however,  the  GAO 
uncovered  many  irregularities.  In  these  three  settlements,  HCFA  , 
circumvented  the  normal  administrative  process  for  resolving  reim- 
bursement  disputes.  These  three  claims  represented  66  percent  of 
all  Medicare  overpayment  settlements  for  the  8V2-year  period  re- 
viewed by  the  GAO. 

Moreover,  HCFA  accepted  payment  of  only  $120  million,  or  36  i 
percent,  of  the  $332  million  owed  the  Medicare  trust  fund  by  the 
three  providers.  Equally  troubling,  GAO  found  that  HCFA  agreed 
to  reimburse  two  of  the  providers  for  certain  future  costs  without 
documentation,  special  treatment  that  is  contrary  to  the  regula- 
tions and  not  allowed  other  health  care  providers. 

These  findings  raise  serious  concerns  about  the  equity  of  the  set- 
tlements. The  three  settlements  also  included  highly  unusual  se- 
crecy provisions  intended,  it  appears,  to  prevent  other  health  care 
providers  from  finding  out  about  the  special  deals. 

Several  officials  involved  in  the  settlement  negotiations,  includ- 
ing representatives  of  the  fiscal  intermediaries  and  the  regional  of- 
fices of  HCFA,  told  the  GAO  that  the  settlements  were  not  in  the 
best  interest  of  the  Medicare  trust  fund.  Despite  the  strong  pro- 
tests of  these  individuals,  HCFA  officials  in  Washington  com- 
promised the  claims  for  less  than  their  value.  Moreover,  in  a  Sub- 
committee deposition,  the  official  who  negotiated  the  agreements 
testified  that  he  knew  of  no  other  Medicare  provider  in  the  country 
that  had  been  afforded  similair  treatment. 

Contrary  to  HCFA's  own  regulations,  no  government  attorney  re- 
viewed or  approved  the  three  questionable  settlements.  In  fact,  of 
the  96  overpayment  settlements  examined  by  GAO,  these  three  set- 
tlements were  the  only  agreements  that  were  never  reviewed  by 
HCFA's  Office  of  General  Counsel. 

The  first  questionable  settlement  uncovered  by  GAO  involves  the 
Visiting  Nurse  Service  of  New  York.  In  September  1991,  the  fiscal 
intermediary  determined  that  VNSNTs  average  cost  per  home 
health  visit  was  about  $160,  more  than  three  times  HCFA's  limit 
of  about  $50  at  that  time.  The  intermediary  concluded  that  VNSNY 
owed  Medicare  approximately  $98  million  for  which  HCFA  ulti- 
mately agreed  to  accept  $67  million  in  settlement  in  1995. 

The  second  case  involves  New  York  City  Health  and  Hospitals 
Corporation,  HHC.  Between  1983  and  1993,  the  fiscal  intermediary 
disallowed  reimbursement  for  certain  costs  because  HHC  lacked 
the  documentation  necessary  to  prove  that  it  had  actually  incurred 
the  costs.  HCFA  settled  this  case  in  1996  by  accepting  $25  million 
in  payment  of  the  $155  million  debt. 

The  third  questionable  settlement  identified  by  the  GAO  involves  ; 
the  Department  of  Health  Services,  County  of  Los  Angeles,  LA 
County.  Between  1987  and  1993,  LA  County's  fiscal  intermediary 
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disallowed  its  claimed  reimbiirsement  for  certain  costs  because, 
again,  of  missing  documentation.  In  this  case,  HCFA  agreed  to  ac- 
cept $28  million  in  satisfaction  of  more  than  $79  miUion  in  over- 
payments. This  agreement  was  reached  in  1997. 

The  GAO's  findings  raise  serious  questions  about  the  three  set- 
tlements and  the  conduct  of  senior  HCFA  officials.  Today,  we  will 
attempt  to  seek  the  answers  to  a  number  of  critical  questions. 

First,  why  did  HCFA  officials  agree  to  these  settlements  in  the 
first  place? 

Second,  why  were  the  standard  rules  not  followed?  For  example, 
why  did  HCFA  officials  not  seek  the  approval  of  the  Department's 
own  lawyers  as  well  as  the  Department  of  Justice  before  compro- 
mising multi-miUion  dollar  claims  for  only  36  percent  of  what  was 
owed? 

Finally,  did  pressure  fi"om  the  individual  then  serving  as  the  ad- 
ministrator of  HCFA  cause  settlements  to  be  reached  that  were  not 
in  the  government's  best  interest? 

We  will  hear  testimony  this  morning  fi-om  the  GAO's  Office  of 
Special  Investigations,  various  HCFA  officials  involved  in  the  set- 
tlement negotiations,  and  former  HCFA  Administrator  Bruce 
Vladeck. 

Finally,  let  me  make  clear  the  reasons  why  I  am  so  concerned 
about  what  appeared  to  be  improper  settlements  that  may  have 
cost  the  Medicare  trust  fund  millions  of  dollars.  As  many  health 
care  providers  and  my  colleagues  know,  no  one  has  fought  harder 
than  I  have  to  ensure  that  Medicare  adequately  reimburses  our 
hospitals  and  home  health  agencies  for  the  essential  services  that 
they  provide  to  our  Nation's  elderly.  One  of  my  highest  priorities 
last  year  was  reversing  excessive  cuts  in  Medicare  that  were  jeop- 
ardizing the  ability  of  numerous  well-run  home  health  agencies  and 
hospitals  to  care  for  our  seniors  and  our  disabled  citizens.  Thanks 
to  a  bipartisan  effort  which  involved  Senator  Thompson  and  Sen- 
ator Levin,  as  well  as  myself,  we  were  successful  in  restoring  some 
of  these  fiinds. 

When  HCFA  enters  into  improper  settlements  involving  millions 
of  dollars,  it  undermines  the  efforts  of  those  of  us  advocating  better 
rates  of  reimbursement.  It  jeopardizes  our  abihty  to  afford  new  and 
better  benefits  for  our  senior  citizens.'  It  endangers  the  integrity 
and  fairness  of  the  entire  system  and  it  further  strains  an  already 
shaky  trust  fund.  For  these  reasons,  I  am  extremely  troubled  by 
the  GAO's  findings. 

I  would  now  Hke  to  recognize  the  Ranking  Minority  Member, 
Senator  Levin,  for  his  opening  statement. 

OPENING  STATEMENT  OF  SENATOR  LEVIN 

Senator  Levin.  Thank  you.  Madam  Chairman.  Today,  we  are 
looking  at  how  HCFA  resolved  cost  reimbursement  disputes  in  the 
1990's  with  respect  to  three  of  the  largest  health  care  providers  in 
the  Medicare  program.  Each  provider  which  is  a  subject  of  this 
hearing  today  is  a  nonprofit  institution  providing  health  care  serv- 
ices in  most  cases  to  the  poorest  among  us. 

The  issues  involved  in  these  settlements  are  complex  and  some 
of  them  are  legalistically  challenging.  The  Department  of  Justice, 
HCFA  General  Coimsel,  and  the  GAO  have  been  wrestling  with  the 
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application  of  the  Federal  Claims  Collection  Act  for  years.  In  doing 
so,  they  have  been  trying  to  decide  -vhat  is  a  claim,  what  is  a  debt, 
what  is  a  compromise  versus  a  settlement,  and  so  on.  These  are  the 
issues  that  lawyers  and  bureaucrats  thrive  on,  and  from  all  appear- 
ances, it  does  not  look  like  HCFA  did  a  very  good  job  of  clarifying 
these  terms  and  applying  them  to  the  procedures  required  for  set- 
tling cost  reimbursement  disputes. 

GAO  argues  that  these  settlements  were  improper  because 
HCFA  "unilaterally  chose  not  to  obtain  Justice  Department  ap- 
proval of  the  settlements  and  ignored  its  own  regulations  and  in- 
ternal guidance,"  arguing  that  under  the  Federal  Claims  Collection 
Act,  HCFA  should  have  referred  these  settlements  to  the  Justice 
Department  for  approval.  This  finding  of  GAO  gives  short  shrift  to 
the  determination  of  the  Department  of  Justice  itself  that  settle- 
ments of  cost  reimbursement  disputes  such  as  these  are  not  subject 
to  the  Federal  Claims  Collection  Act  and  that  in  two  of  these  cases, 
there  were  no  claims  by  the  Federal  Grovemment  or  HCFA  against 
the  providers.  It  was  the  opposite:  The  providers  were  seeking 
money  held  by  HCFA  that  they  beheved  HCFA  owed  them.  Now, 
that  is  in  two  of  the  three  cases,  HCFA  was  holding  money  that 
the  providers  claimed  was  owed  to  the  providers. 

GAO  also  argues  that  the  settlements  are  improper  because  the 
administrator's  participation  in  the  settlement  involving  Health 
and  Hospitals  Corporation  of  New  York,  or  HHC,  "raised  conflict 
of  interest  concerns"  despite  the  lack  of  evidence,  in  my  judgment, 
that  there  was  such  a  conflict.  The  only  fact  pointed  to  by  the  GAO 
is  that  the  administrator.  Dr.  Bruce  Vladeck,  had  served  as  a  vol- 
unteer on  the  board  of  HHC  prior  to  coming  to  HCFA  about  3  years 
before  he  was  asked  by  the  appointee  of  Mayor  GiuHani  to  help 
HCFA  reach  a  settlement  with  HHC.  I  do  not  think  that  is  a  cov- 
ered relationship  or  close  to  it  within  the  meaning  of  the  regula- 
tions. 

Nor  does  the  GAO  explain  how  it  can  assert,  based  on  its  review 
of  this  case  and  without  asking  any  of  the  providers  for  their  opin- 
ions on  the  settlements  themselves,  that  "the  providers  were  all 
able  to  pay  the  entire  overpayment  amount,  that,"  in  GAO*s  words, 
"HCFA  would  have  prevailed  if  the  matters  were  htigated."  How  in 
the  name  of  fairness  and  completeness  can  the  GAO  reach  those 
conclusions  without  hearing  from  the  providers  about  their  views 
of  the  substance  of  the  settlements? 

In  fact.  Madam  Chairman,  although  given  only  a  few  hours  to 
read  the  report,  a  written  statement  from  one  of  the  providers,  the 
Visiting  Nurses  Service  of  New  York,  surely  a  highly  respected  en- 
tity, was  submitted  to  the  Subcommittee,  and  the  Visiting  Nurses 
Service  has  taken  strong  issue  with  the  conclusions  of  GAO.  For  in- 
stance, with  respect  to  GAO*s  strongest  conclusion,  that  "the  settle- 
ment agreement  with  HCFA  would  permit  the  Visiting  Nurses 
Service's  reimbursement  for  costs  for. which  the  Visiting  Nurses 
Service  would  not  otherwise  be  entitled,"  the  Visiting  Nurses  Serv- 
ice says,  "This  conclusory  statement  is  extremely  damaging  and  to- 
tally inaccurate" — totally  inaccurate. 

How  in  the  name  of  fairness  and  completeness  can  the  GAO  then 
give  us  a  conclusion  that  these  claims  were  without  merit,  could 
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not  have  been  proven  at  litigation,  without  seeking  the  merit  of 
those  claims  from  the  providers,  about  the  basis  for  their  claims? 

Now,  the  GAO  report  then  goes  well  beyond  criticizing  HCFA  for 
doing  a  poor  procedural  job  in  this  area.  The  GAO  claims  that  the 
ttiree  biggest  settlements  were  "improper,"  not  only  in  the  way  they 
were  reached,  but  also  with  respect  to  the  substance  of  the  settle- 
ments themselves.  But  again,  they  did  not  ask  the  providers  for 
their  comment  about  the  substance  of  the  settlements. 

Then  the  GAO  said  this.  "It  is  unlikely  that  any  of  the  providers 
could  have  mounted  strong  defenses."  How  on  earth,  without  ask- 
ing the  providers  for  their  defenses,  could  GAO  fairly  and  objec- 
tively conclude  that  it  is  unHkely  that  any  of  the  providers  could 
have  moimted  strong  defenses? 

Now,  when  I  asked  my  staff  to  do  what  the  GAO  had  not  done, 
ask  the  providers  for  their  opinions  of  the  settlements,  each  pro- 
vider stated  that  they  perceived  the  settlements  to  be  *liard 
fought,"  and  involving  the  expected  "give  and  take"  necessary  for 
setthng  difficult  cases.  One  provider.  Health  and  Hospital  Corpora- 
tion of  New  York,  told  us,  "GAO  wanted  to  hear  about  what  we  got, 
not  what  we  gave  up,  and  that  is  unfair." 

Finally,  when  you  look  through  the  Ust  of  all  the  96  settlements 
reviewed  by  the  GAO,  the  percentages  that  HCFA  actually  received 
of  monies  at  issue  in  these  three  settlements  are  well  within  the 
ballpark  of  the  percentages  received  in  the  other  93  settlements. 

So  imlike  their  past  work,  including  work  for  this  Subcommittee 
which  I  found  on  the  whole  to  be  thorough  and  careful,  I  beUeve 
in  this  case  the  GAO  unfairly  omitted  the  other  side  of  the  settle- 
ment story,  that  of  the  providers,  as  to  the  substance.  I  emphasize 
"of  the  settlement,"  because  the  GAO  report  goes  far  beyond  evalu- 
ating the  procedures,  and  we  will  hear  much  of  that  this  morning, 
whether  the  procedures  were  proper  or  not.  The  GAO  report  goes 
to  the  substance  of  those  settlements. 

Madam  Chairman,  I  come  to  this  issue  as  one  who  has  fought 
the  HCFA  bureaucracy  over  the  years  on  numerous  occasions  on 
behalf  of  health  care  providers  in  my  home  State.  I  have  at  least 
two  ongoing  battles  with  HCFA  right  now  because  I  have  too  often 
experienced  HCFA  as  a  frustrating  agency,  slow  to  respond,  unwill- 
ing at  times  to  make  accommodations  for  the  real-Hfe  situations  of 
ovir  health  care  providers,  bureaucratic,  unwilling  even  to  provide 
information  which  is  requested,  much  less  other  materials. 

I  beheve  it  is  not  only  the  right,  but  the  duty  of  the  head  of  the 
health  care  provider  or  a  poHtical  official  in  an  affected  area  to  try 
to  get  the  attention  of  HCFA  to  address  longstanding  issues.  I  do 
not  think  it  is  improper  for  the  head  of  a  health  care  provider  to 
pick  up  the  phone  and  call  the  Administrator  of  HCFA  to  inform 
the  actministrator  of  a  serious  financial  claim  being  imposed  by 
HCFA  on  the  provider  which  the  provider  thinks  is  imfair  or  inap- 
propriate. That  is  what  is  supposed  to  happen. 

Moreover,  I  am  not  concerned  by  the  fact  that  the  head  of  HCFA, 
upon  receiving  such  a  phone  call,  would  contact  his  assistant  and 
direct  him  to  try  to  resolve  the  problems  identified  by  the  call.  The 
administrator  would  be  remiss  if  he  or  she  did  not  do  that.  But  the 
GAO  report  impUes  that  there  is  something  improper  when  that 
happens. 
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We  are  going  to  hear  some  confusing  testimony  today,  conflicting 
versions  of  what  key  people  have  said  about  the  process  in  these 
settlements.  In  the  end,  however,  we  are  going  to  also  have  to  deal 
with  GAO*s  repeated  inference  that  these  three  providers  got  more 
than  they  should  have  when  I  do  not  believe  the  GAO  ever  asked 
the  providers  for  their  side  of  that  issue. 

So,  Madam  Chairman,  with  those  tasks  facing  us,  with  the  con- 
flicting testimony  and  the  complicated  pohcy  questions  at  issue 
here,  the  Subcommittee  does  indeed  have  its  work  cut  out  for  us 
this  morning.  Thank  you. 

Senator  Collins.  I  am  very  pleased  to  now  call  on  the  Chairman 
of  the  full  Committee,  Senator  Thompson. 

OPENING  STATEMENT  OF  CHAIRMAN  THOMPSON 

Chairman  THOMPSON.  Thank  you.  Madam  Chairman.  Madam 
Chairman,  you  have  very  ably  brought  out  some  very  troubling 
problems.  They  are  a  part  of  a  larger  problem. 

Last  November,  I  released  a  report  .by  the  General  Accounting 
Office  that  touted  the  amount  of  overpajnnents  made  by  the  Fed- 
eral Government.  I  found  out  that  only  14  programs  in  all  of  the 
Federal  Government  even  bothered  to  count  their  overpayments. 
Even  then,  in  just  14  programs,  we  found  that  in  1998,  the  Federal 
Government  made  overpa3nnents  totalling  $19  billion.  Medicare  ac- 
counted for  $12.6  billion  of  that  number.  In  1996,  nimibers  are  just 
coming  in,  and  it  looks  like  overpayments  in  the  Medicare  program 
rose  by  almost  $1  billion.  That  is  no  surprise. 

Every  2  years,  GAO  lists  the  programs  in  the  government  most 
vulnerable  to  waste,  fraud,  and  abuse.  Medicare  has  been  on  GAO's 
high-risk  list  since  its  inception.  With  overpayments  in  Medicare 
now  estimated  at  $13.5  billion,  the  problem  is  getting  worse.  In  the 
most  recent  reports  from  the  Inspector  Gener^  at  the  Department 
of  Health  and  Human  Services,  I  have  learned  that  Medicare  is 
paying  millions  of  dollars  for  services  provided  to  patients  after 
they  have  died. 

So,  as  I  say,  unfortunately,  what  you  have  brought  out  here  and 
will  be  bringing  out  today  is  just  a  part  of  a  larger  problem,  and 
these  matters  that  you  have  demonstrated,  and  the  GAO  I  think 
very  ably  has  demonstrated,  is  not  just  procedural.  We  are  talking 
about  millions  of  dollars  here,  $332  million  that  was  settled  for 
$120  million.  Obviously,  after  the  facts,  you  can  go  back  and  pick 
at  the  individual  components  and  elements  of  any  decision  that  is 
made,  any  settlement  that  is  made  or  not  made,  but  if  the  merits 
are  so  much  in  dispute  and  there  are  two  such  sides  to  this  matter, 
why  was  it  done  in  such  secrecy? 

Why  were  procedures  not  followed?  Why  was  this  not  approved 
by  the  Department  of  Justice  in  these  large  amounts  when  their 
practice  and  the  law  requires  anything  over  $100,000  to  be  ap- 
proved? Why  was  their  own  Office  of  General  Counsel  not  involved 
in  just  these  three  settlements?  Only  in  these  three,  these  three 
huge  settlements  that  constitute  66  percent  of  all  Medicare  over- 
payment settlements  since  1991,  in  only  these  three,  their  Office  of 
General  Counsel  was  not  involved.  In  fact,  no  government  attorney 
at  all  reviewed  these  matters.  And  why  was  pressure  brought  to 
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bear  to  get  these  settlements  done  and  done  in  a  way  that  appar- 
ently would  not  see  the  Hght  of  day? 

We  will  hear  testimony  as  to  whether  or  not  this  even  fit  the  set- 
tlement criteria.  My  understanding  is  a  determination  has  to  be 
made  by  the  people  at  HCFA  as  to  whether  or  not  it  fits  the  settle- 
ment criteria,  whether  or  not  the  provider  can  pay,  whether  or  not 
HCFA  could  win,  whether  or  not  the  cost  of  collection  exceeds  what 
they  would  collect.  These  determinations  have  to  be  made.  You  do 
not  have  to  have  a  trial  to  determine  whether  or  not  they  fit  the 
settlement  criteria.  These  are  determinations  that  HCFA  has  to 
make  based  upon  the  information  that  they  have,  and  that  is  the 
determination  that  GAO  in  turn  came  in  and  made  after  the  fact. 

As  I  say,  these  are  not  just  procedural  matters.  These  are  mat- 
ters involving  millions  of  dollars  about  which  lower-level  people  in 
these  agencies  made  determinations  in  secret  costing  apparently 
milhons  of  dollars.  As  I  said  before,  the  most  disturbing  part  of  this 
is  it  seems  to  be  a  part  of  an  overall  problem  where  billions  of  dol- 
lars are  going  down  the  drain  over  at  the  Medicare  program,  bil- 
Hons  of  dollars  that  otherwise  could  be  used  for  beneficiaries. 

Thank  you,  Madam  Chairman. 

Senator  COLLINS.  Thank  you,  Senator  Thompson. 

The  Subcommittee  has  received  two  statements  that  will  be  in- 
cluded in  the  record.  One  is  from  the  Visiting  Nurses  Service  of 
New  York.i 

The  second  statement  is  a  letter  fi*om  Congressman  Rangel.^ 
Both  will  be  included  in  the  hearing  record,  as  will  other  state- 
ments that  are  received  during  the  next  2  weeks. 

I  would  now  Hke  to  call  forth  our  first  panel  of  witnesses  fi-om 
the  Greneral  Accoimting  Office.  Our  first  witness  this  morning  is 
Robert  H.  Hast,  who  is  the  Acting  Assistant  Comptroller  General 
of  the  Office  of  Special  Investigations.  Accompanying  Mr.  Hast  this 
morning  is  William  Hamel,  the  Special  Agent  with  GAO's  Office  of 
Special  Investigations,  and  Robert  Murphy,  the  Greneral  Counsel 
for  GAO's  Office  of  General  Covmsel.  These  gentlemen  will  be  testi- 
fying regarding  GAO's  8-month  investigation  of  HCFA's  process  for 
settUng  overpayment  claims  with  Medicare  providers. 

I  would  first  Hke  to  welcome  all  three  of  you  this  morning  and 
to  thank  you  for  GAO's  comprehensive,  thorough  and  excellent 
work  on  this  investigation.  The  work  is  very  much  in  keeping  with 
the  tradition  of  GAO  and  this  Subcommittee  has  a  very  long  tradi- 
tion of  working  very  closely  with  the  GAO. 

Pursuant  to  Rule  6,  all  witnesses  who  testify  before  the  Sub- 
committee are  required  to  be  sworn  in,  so  at  this  time,  I  would  ask 
that  you  stand  and  raise  yoiir  right  hand.  Do  you  swear  that  the 
testimony  you  are  about  to  give  to  the  Subcommittee  will  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you, 
God? 

Mr.  Hast.  I  do. 

Mr.  Hamel.  I  do. 

Mr.  MtTRPHY.  I  do. 


See  Exhibit  No.  29  which  appears  in  the  Appendix  on  page  248. 
See  Exhibit  No.  27  which  appears  in  the  Appendix  on  page  245. 
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Senator  Collins.  Thank  you.  Mr.  Hast,  I  am  going  to  ask  you 
to  proceed  with  your  statement. 

TESTIMONY  OF  ROBERT  H.  HAST,i  ACTING  ASSISTANT  COMP- 
TROLLER GENERAL,  OFFICE  OF  SPECIAL  INVESTIGATIONS, 
ACCOMPANIED  BY  WILLIAM  D.  HAMEL,  SPECIAL  AGENT,  OF- 
FICE OF  SPECIAL  INVESTIGATIONS,  AND  ROBERT  P.  MUR- 
PHY, GENERAL  COUNSEL,  OFFICE  OF  GENERAL  COUNSEL, 
U.S.  GENERAL  ACCOUNTING  OFFICE 

Mr.  Hast.  Madam  Chairman  and  Members  of  the  Subcommittee, 
thank  you  for  inviting  me  here  today  to  discuss  the  results  of  our 
investigation  into  HCFA*s  improper  settlement  of  its  three  largest 
Medicaid  overpajonents  [sic],  executed  between  1991  and  1999.  At 
this  time,  I  would  like  to  introduce  our  other  representatives  seated 
with  me  today.  They  are  Special  Agent  WilUam  Hamel  from  my 
staff  and  our  Greneral  Counsel,  Robert  Murphy. 

As  you  are  aware,  the  depletion  of  the  Medicare  trust  fund  has 
been  the  subject  of  significant  scrutiny  in  recent  years  and  we  have 
previously  reported  that  fraudulent  and  abusive  practices  have 
raised  concerns  about  the  program's  vulnerabiUties.  As  recently  as 
March  15  of  this  year,  we  testified  about  HCFA*s  financial  manage- 
ment and  its  need  to  further  improve  its  controls  and  account- 
ability to  better  ensure  that  improper  payments  are  not  made. 
HCFA,  which  administers  the  Medicare  program,  is  required  to  en- 
sure that  debts  owed  the  program  are  paid.  Historically,  rather 
than  collect  the  entire  debt,  HCFA  often  enters  into  settlement 
agreements  with  providers  and  accepts  less  than  the  fiill  amount 
owed. 

Although  we  foimd  nothing  improper  with  93  of  the  96  settle- 
ments for  overpajnnents  in  excess  of  $100,000  that  HCFA  provided 
us,  we  did  determine  that  HCFA  acted  improperly  in  setthng  its 
three  largest  matters  in  1995,  1996,  and  1997.  These  three  over- 
payment matters  totaled  $332  million,  or  66  percent  of  all  Medicare 
overpa3nnent  settlements  for  which  HCFA  provided  us  records. 
HCFA  agreed  to  accept  $120  million  of  the  $332  milUon  in  its  set- 
tlement of  these  matters. 

The  first  of  these  three  settlements  was  preceded  by  just  2 
months  by  a  large  settlement  that  was  referred  to  the  Department 
of  Justice  and  Justice  refused  to  allow  HCFA  to  execute.  We  deter- 
mined that  then-HCFA  Administrator  Bruce  Vladeck  had  directed 
the  three  improper  settlements  be  made  and  that  he  had  a  prior 
professional  association  with  two  of  the  three  providers  just  prior 
to  being  appointed  HCFA  Administrator. 

In  the  largest  settlement,  $155  million  in  overpa5mients  to  a  hos- 
pital that  HCFA  settled  for  $25  million,  Mr.  Vladeck  had  been  on 
the  hospital's  board  of  directors,  which  raised  conflict  of  interest 
concerns.  In  this  instance,  we  learned  that  Kevin  Thurm,  then 
chief  of  staff  to  the  HHS  Secretary  and  current  Deputy  Secretary, 
instructed  Mr.  Vladeck  to  inquire  about  the  status  of  the  overpay- 
ments. As  a  result,  Mr.  Vladeck  suggested  to  Mr.  Charles  Booth, 
HCFA's  then-Director  of  Payment  Policy  who  Mr.  Vladeck  had 
tasked  with  making  the  settlement,  that  time  was  more  important 


^  The  prepared  statement  of  Mr.  Hast  appears  in  the  Appendix  on  page  69. 
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than  money  and  instructed  him  to  move  more  qiiickly  to  settle,  this 
despite  Mr.  Booth's  protest  to  Mr.  Vladeck  that  quickening  the 
process  could  cost  HCFA  an  extra  $8  milHon  to  $10  million. 

Remarkably,  despite  this  being  HCFA's  largest  settlement, 
HCFA  kept  no  records  or  documentation  about  the  settlement,  not 
even  a  copy  of  the  settlement  agreement  itself.  We  were  fortunate 
that  the  fiscal  intermediary  maintained  records  and  famished 
tibem  to  us. 

Mr.  Vladeck  also  failed  to  disclose  his  affiliation  with  the  other 
provider,  a  home  health  care  agency,  on  his  financial  disclosure 
forms  upon  his  appointment.  We  coiild  not  resolve  these  issues 
given  his  refusal  to  meet  with  us. 

HCFA's  regulations  and  internal  guidance  state  that  HCFA  must 
refer  all  settlements  over  $100,000  to  the  Department  of  Justice  for 
approval  in  accordance  with  the  Federal  Claims  Collection  Act. 
Two  months  prior  to  initiating  the  first  of  these  three  improper  set- 
tlements, HCFA  had  been  notified  that  a  HCFA-proposed  settle- 
ment that  was  referred  to  Justice  on  another  multi-million-dollar 
overpayment  was  rejected  by  Justice.  Mr.  Booth,  the  official  who 
negotiated  the  three  improper  settlements,  chose  not  to  seek  Jus- 
tice approval  or  HCFA's  own  Office  of  Greneral  Counsel  review  be- 
cause he  told  us  that  he  was  concerned  if  he  did  the  three  large 
settlements  would  go  up  in  smoke  as  they  were  written.  He  also 
told  us  that  he  knew  that  these  settlements  were  not  in  the  best 
interest  of  the  government. 

Concerning  the  specifics  surrounding  the  three  settlements, 
HCFA  appears  to  have  disregarded  the  permissible  settlement  cri- 
teria established  by  regulation  since  evidence  suggests  that  the 
providers  were  all  able  to  pay  the  entire  overpayment  amount,  that 
HCFA  woxild  have  prevailed  if  the  matters  were  litigated,  and  the 
amoimt  of  recovery  would  have  exceeded  the  cost  of  collecting  the 
multi-miUion-dollar  debts. 

In  addition,  the  agreements  were  troubling  for  other  reasons,  as 
they  contained  several  questionable  provisions.  The  terms  of  two  of 
the  settlement  agreements,  which  were  to  be  kept  confidential,  per- 
mit future  provider  reimbursement  for  costs  for  which  they  would 
not  otherwise  be  entitled.  These  provisions  do  not  ensure  that  the 
pa3^ents  made  are  not  improper  in  that  they  allow  billing  without 
auditable  recordkeeping.  HCFA  also  waived  interest  and  required 
the  refunding  of  interest  already  paid  and  permitted  repayment  in 
installments  for  one  of  the  agreements,  despite  contrary  directions 
in  its  internal  guidance. 

Mr.  Booth  disregarded  the  objections  of  knowledgeable  HCFA 
and  fiscal  intermediary  officials  who  protested  the  settlements  as 
being  bad  precedents.  Lastly,  HCFA  officials  acted  imprudently  by 
executing  these  settlement  agreements  which  relinquished  the  gov- 
ernment's right  to  recover  tens  of  millions  of  dollars  without  the 
benefit  of  any  legal  counsel  review. 

Finally,  we  are  disturbed  that  after  we  advised  HCFA  of  our  spe- 
cific questions  in  advance  about  its  collection  of  overpayment  proc- 
ess, such  as  how  does  HCFA  define  a  claim,  when  does  a  claim  be- 
come a  debt,  who  is  HCFA's  appropriate  agency  official  to  deter- 
mine a  claim  or  the  applicability  of  the  Federal  Claims  Collection 
Act  to  Medicare  overpayments,  that  neither  its  Chief  Financial  Of- 
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ficer,  Michelle  Snider,  nor  its  Chief  Counsel,  Sheree  Kanner,  could 
answer  these  questions.  Even  more  troubling  was  that  after  these 
interviews,  we  gave  HCFA  the  opportunity  to  respond  in  writing  to 
these  questions,  yet  its  letter  to  us  from  the  Deputy  Administrator, 
Michael  Hash,  was  unresponsive  to  our  questions. 

The  chronologies  of  the  three  improper  settlement  and  our  legal 
analysis  of  the  Federal  Claims  Collection  Act  to  the  Medicare  pro- 
gram can  be  found  in  the  report  we  previously  issued  to  you. 

At  this  time,  I  would  like  to  submit  my  statement  for  the  record. 
Madam  Chairman,  this  completes  my  prepared  statement.  I  would 
be  happy  to  respond  to  any  questions  you  or  other  members  of  the 
Subcommittee  may  have. 

Senator  Collins.  Thank  you  very  much  for  your  statement,  and 
again,  thank  you  for  a  thorough,  well-documented  report. 

I  am  particularly  troubled  by  four  findings:  First,  that  HCFA  vio- 
lated its  own  rules  and  regulations;  second,  that  the  agreements  in- 
cluded highly  unusual  secrecy  provisions  that  were  intended  to  pre- 
vent anyone  from  finding  out  about  these  deals;  third,  that  the  Ad- 
ministrator of  HCFA  at  that  time,  Bruce  Vladeck,  pressured  subor- 
dinates to  reach  these  agreements;  and  fourth,  that  the  agreements 
included  provisions  for  special  treatment  that  were  not  afforded  to 
other  health  care  providers.  So  I  would  like  to  focus  on  those  four 
points  in  this  first  round  of  questioning. 

Mr.  Hamel,  I  want  to  direct  this  question  to  you.  One  of  my  chief 
concerns,  as  I  mentioned,  is  that  HCFA  appears  to  have  cir- 
cumvented its  own  regulations  in  approving  these  settlements.  Can 
you  tell  us  if  HCFA  ever  showed  these  three  settlements  to  its  own 
lawyers  in  the  Office  of  General  Coimsel? 

Mr.  Hamel.  No,  they  did  not. 

Senator  Collins.  And  of  the  96  settlements  that  you  reviewed 
data  from  1991  through  1999,  were  there  any  other  HCFA  settle- 
ments that  were  never  shown  to  the  Department's  own  lawyers? 

Mr.  Hamel.  No. 

Senator  Collins.  So  these  three  settlements,  which  constituted 
the  three  largest  settlements  during  the  past  decade,  were  the  only 
ones  that  were  not  shown  to  HCFA's  lawyers  or  to  the  Department 
of  Justice,  indeed,  to  any  government  lawyer,  is  that  accurate? 

Mr.  Hamel.  That  is  correct. 

Senator  Collins.  As  part  of  your  investigation,  Mr.  Hamel,  I  im- 
derstand  that  you  interviewed  Charles  Booth,  who  is  the  official 
who  negotiated  the  settlements,  is  that  correct? 

Mr.  Hamel.  Yes,  it  is. 

Senator  COLLINS.  Did  Mr.  Booth  tell  you  that  he  knew  at  the 
time  that  he  negotiated  the  settlements  of  the  requirement  wittdn 
HCFA*s  own  rules  to  obtain  the  approval  of  the  Office  of  General 
Counsel  and  the  Department  of  Justice? 

Mr.  Hamel.  Yes,  he  told  us  that. 

Senator  Collins.  In  explaining  why  he  did  not  seek  this  ap- 
proval, did  Mr.  Booth  also  tell  you  that  if  he  had  shown  the  three 
agreements  to  the  Department's  own  lawyers  or  to  the  Department 
of  Justice,  he  feared  that  "the  deals  would  go  up  in  smoke?" 

Mr.  Hamel.  Yes. 

Senator  Collins.  Is  it  also  your  testimony  that  Mr.  Booth  told 
you  that  if  the  Department  of  Justice  had  objected  to  the  settle- 
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ments  that  he  would  be  unable  to  satisfy  Mr.  Vladeck,  who  was 
then  the  administrator? 
Mr.  Hamel.  Yes. 

Senator  Collins.  And  did  he  also  tell  you  that  he  felt  at  the  time 
he  negotiated  the  settlements  that  they  were  not  in  the  best  inter- 
est of  the  Medicare  trust  fund? 

Mr.  Hamel.  I  will  clarify.  He  said  that  they  were  not  in  the  best 
interest  of  the  government. 

Senator  Collins.  They  were  not  in  the  best  interest  of  the  gov- 
ernment. Is  it  your  conclusion  that  Mr.  Booth  agreed  to  the  settle- 
ments that  he  knew  were  not  in  the  government's  best  interest  be- 
cause of  the  pressure  he  was  receiving  from  Mr.  Vladeck? 

Mr.  Hamel.  That  is  the  impression  he  gave  us. 

Senator  Collins.  Mr.  Hamel,  were  you  also  told  by  another 
HCFA  official,  Mr.  Seubert,  that  giving  HHC  a  waiver  from  the 
supporting  documentation  requirement  was  "unique  and  set  a  ter- 
rible precedent"? 

Mr.  Hamel.  Yes. 

Senator  COLLINS.  And  were  you  also  told  by  an  employee  of 
Medicare  Empire  Services,  which  I  imderstand  was  the  fiscal  inter- 
mediary for  HHC,  that  he  was  not  happy  that  HCFA  had  excluded 
HHC  from  having  to  document  is  bad  debt  costs? 

Mr.  Hamel.  Yes. 

Senator  Collins.  Did  he  also  express  the  concern  that  an  excep- 
tion was  being  made  and  that  HCFA  was  holding  other  providers 
to  a  different  standard? 

Mr.  Hamel.  Yes. 

Senator  Collins.  Mr.  Murphy,  it  is  my  understanding  that  you 
are  the  General  Counsel  of  GAO,  is  that  correct? 
Mr.  Murphy.  I  am. 

Senator  Collins.  I  find  it  very  troubling  that  secrecy  provisions 
were  included  in  these  three  agreements.  Are  they  not  public 
claims  and  would  they  not  usually  be  subject  to  the  Freedom  of  In- 
formation Act? 

Mr.  Murphy.  Normally  they  would.  Madam  Chairman. 

Senator  Collins.  Did  the  GAO  discover  why  HCFA  and  the  pro- 
viders wanted  to  keep  these  claims  secret?  If  you  are  not  the  appro- 
priate person  to  answer  that,  Mr.  Hast  or  Mr.  Hamel  maybe? 

Mr.  Hast.  Yes.  They  felt  that  if  they  did  not  keep  them  secret, 
it  may  set  a  bad  precedent.  Other  providers  would  want  the  same 
deal. 

Senator  Collins.  So  the  concern  was  that  because  there  were 
some  unusual  provisions  in  these  agreements  giving  special  treat- 
ment to  these  three  providers  that  would  not  be  available  to  other 
providers,  if  that  became  known,  then  other  hospitals  and  other 
home  health  agencies  might  cite  this  as  a  precedent  in  settling 
their  own  disputes  with  HCFA,  is  that  fair? 

Mr.  Hast.  Yes,  I  woidd  say  that  is  fair. 

Senator  Collins.  Related  to  that  issue  and  one  of  the  most  dis- 
turbing findings  of  the  report,  which  is  really  chock-full  of  dis- 
turbing findings,  is  that  two  of  the  settlements  actually  permit  pro- 
viders to  be  reimbursed  for  future  cos.ts  regardless  of  whether  or 
not  there  are  documents  to  support  those  costs,  is  that  correct,  Mr. 
Hamel? 
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Mr.  Hamel.  Yes. 

Senator  Collins.  Now,  I  do  not  understand  how  that  can  be.  Is 
HCFA  actually  going  to  pay  claims  for  which  there  is  no  docu- 
mentation, Mr.  Hamel? 

Mr.  Hamel.  Yes. 

Senator  Collins.  So  in  two  of  these  agreements,  HCFA  has 
agreed  to  pay  money  out  of  the  Medicare  trust  fund  even  if  there 
is  no  supporting  documentation  to  prove  that  the  services  were  pro- 
vided, is  that  correct? 

Mr.  Hamel.  That  is  correct. 

Senator  Collins.  Did  the  fiscal  intermediaries  find  those  provi- 
sions troubling,  Mr.  Hamel? 
Mr.  Hamel.  Yes. 

Senator  Collins.  Could  you  tell  us  of  the  concerns  that  they  ex- 
pressed? 

Mr.  Hamel.  They  were  concerned  in  one  instance  that,  again,  as 
Mr.  Hast  had  said,  that  other  providers  who  were  similarly  situ- 
ated would  want  to  request  the  same  particular  benefit  that  that 
provider  had  received.  In  the  other  instance,  Empire  had  expressed 
to  us  concerns  that  they  have  to  deal  with  many  providers  and  hold 
them  to  a  standard  of  providing  documentation  and  that  they  also 
have  to  deal  with  providers  who  are  similarly  situated,  potentially 
have  cost  disallowances,  and  they  feel  uncomfortable  Ijdng  to  them, 
telling  them,  well,  we  have  to  hold  everybody  to  the  same  standard. 

Senator  Collins.  Are  you  aware  of  any  other  provider  elsewhere 
in  the  country  that  is  receiving  this  kind  of  special  treatment  fi'om 
HCFA  in  which  they  are  allowed  to  be  reimbursed  for  future  costs 
and  yet  they  do  not  have  to  prove  that  they  actually  incurred  the 
costs? 

Mr.  Hamel.  No. 

Senator  COLLINS.  Mr.  Murphy,  the  General  Accounting  Office  re- 
port raises  an  issue  of  whether  conflicts  of  interest,  either  actual 
ones  or  an  appearance  of  a  conflict,  may  have  been  a  factor  in  the 
settlement  of  these  cases.  Could  you  please  elaborate  on  what 
brought  forth  the  conflict  of  interest  issue? 

Mr.  Murphy.  Well,  our  OSI  investigators  came  to  the  Office  of 
General  Counsel  and  asked  whether,  because  the  then-head  of 
HCFA,  Mr.  Vladeck,  had  at  one  time  been  a  director  of  one  of  the 
providers,  whether  that  presented  a  legal  problem  fi*om  the  view- 
point of  the  government's  ethics  rules,  and  so  that  is  how  we  got 
involved  in  it. 

The  bottom  line  is  that  with  respect  to  a  black  letter  violation, 
there  is  not  one  here.  Mr.  Vladeck  had  not  been  a  director  of  the 
provider  for  3  years.  The  issue  is  whether  under  the  regulations 
promulgated  by  the  Office  of  Government  Ethics  he  should  have 
raised  the  issue  and  consulted  with  the  ethics  officer  in  HCFA.  The 
provision  reads  that  an  employee  who  is  concerned  that  their  deal- 
ings would  raise  a  question  regarding  their  impartiahty,  then  they 
should  consult  with  the  ethics  officer. 

In  our  view,  even  though  he  had  not  been  a  director  for  several 
years,  this  would  have  raised  an  issue  of  his  impartiality  and  he 
should  have  consulted. 

Senator  Collins.  Mr.  Vladeck,  it  is  my  understanding,  served  as 
a  director  of  HHC  up  almost  to  the  point  that  he  became  the  HCFA 
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Administrator.  I  believe  he  resigned  as  a  director  the  month  before 
he  was  confirmed,  is  that  correct? 

Mr.  Murphy.  That  is  right.  He  resigned  in  April  1994.  He  had 
been  a  director,  I  beheve,  for  2  years  prior  to  that. 

Senator  Collins.  So  in  your  judgment,  given  his  previous  rela- 
tionship as  a  director  of  HHC  and  the  magnitude  of  the  money  in- 
volved, it  would  have  been  prudent  for  him  to  seek  advice  fi-om  the 
agency  ethics  officer  as  to  whether  or  not  he  had  an  appearance  of 
a  conflict  of  interest  and  should  have  recused  himself? 

Mr.  Murphy.  I  agree  with  your  terminology.  It  would  have  been 
prudent  for  him  to  have  done  so. 

Senator  Collins.  I  will  be  asking  Mr.  Vladeck  whether  he  did  so. 
If  he  did  not  do  so,  does  it  cast  a  further  shadow  on  the  impar- 
tiahty  of  this  decision,  given  that  the  rules  were  circumvented? 

Mr.  Murphy.  Well,  I  think  these  provisions  of  the  government 
ethics  rules  really  go  to  the  confidence  of  the  pubUc  in  pubUc  serv- 
ants. Any  time  pubfic  servants  act  in  ways  that  raise  questions 
about  their  imp£u*tiality,  it  seems  to  me  that  the  underl3dng  pur- 
pose of  the  rules  is  being  constrained. 

Senator  COLLINS.  Mr.  Hast,  the  attorney  for  Mr.  Vladeck  yester- 
day sent  me  a  letter  that  raises  an  issue  about  the  propriety  of  Mr. 
Hamel's  involvement  in  this  investigation  given  work  that  he  had 
done  on  this  investigation  in  a  previous  capacity  with  the  Office  of 
the  Inspector  Greneral.  Were  you  aware  of  that  concern  and  could 
you  comment  to  us  on  what  actions  you  took? 

Mr.  Hast.  Yes,  I  am  aware  of  that  concern.  When  we  hired  Mr. 
Hamel  approximately  a  year  and  a  half  ago  at  the  Office  of  Special 
Investigations,  we  just  sat  down  and  discussed  our  health  care  pro- 
gram in  our  office,  and  one  of  the  things  that  Mr.  Hamel  told  me 
is  because  of  prior  investigations  he  had  done  with  the  HHS  IG, 
he  had  questions  as  to  how  HCFA  acted  in  making  large  settle- 
ments. Because  of  that,  we  had  a  meeting  with  the  HHS  IG  and 
her  staff  and  discussed  large  HCFA  settlements  and  they  said  that 
they  had  not  investigated  any  other  than  the  very  single  settlement 
that  Mr.  Hamel  had  been  involved  in  and  they  had  never  gone  to 
HCFA  and  asked  them  about  all  of  their  settlements  and  that  they 
did  not  have  it  in  their  work  plan  for  this  year  and  that  they  saw 
no  reason  that  Mr.  Hamel  could  not  participate  in  an  investigation 
based  on  the  work  he  had  done. 

We  then  went  to  the  Department  of  Justice  and  discussed  his 
prior  involvement  in  work  with  the  Department  of  Justice  when  he 
was  with  the  HHS  IG.  The  Department  of  Justice  and  the  judicial 
district  in  which  he  worked  both  said  that  as  long  as  he  followed 
certain  guidelines,  there  would  be  no  problem  in  him  participating 
in  the  investigations. 

We  then  proceeded  to  discuss  this  with  your  staff,  and  I  know 
that  your  staff  has  discussed  it  with  Senate  counsel  and  it  was  de- 
termined that  we  would  be  able  to  proceed,  and  I  feel  that  we  have 
fulfilled  all  our  obligations  to  have  Mr.  Hamel  conduct  this  inves- 
tigation and  I  am  very,  very  comfortable  with  how  we  handled  it. 

Senator  Collins.  Thank  you.  Senator  Levin. 

Senator  Levin,  Thank  you.  Madam  Chairman. 

Mr.  Hast,  you  say  in  your  report  that  "HCFA  would  have  pre- 
vailed if  the  matters  were  litigated."  Later  on  in  the  report,  you  say 
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"it  is  unlikely  that  any  of  the  providers  could  have  mounted  strong 
defenses."  Those  are  sweeping  conclusions  on  the  substance.  Your 
ofRce  told  us  that  when  you  talked  to  the  providers  about  these  set- 
tlements, you  asked  only  about  the  process,  not  about  the  sub- 
stance. In  fact,  one  provider  told  us  "GAO  wanted  to  hear  about 
what  we  got,  not  about  what  we  gave  up,  and  that  is  unfair." 

Now,  how  could  you  make  those  conclusions  that  it  is  unlikely 
that  any  of  the  providers  could  have  mounted  strong  defenses  with- 
out talking  to  the  providers  about  their  views  of  the  substance  of 
the  settlements,  giving  them  a  chance  to  tell  you  why  they  thought 
this  money  was  owing  to  them? 

Mr.  Hast.  When  we  discussed  the  settlements  with  the  pro- 
viders, there  was  a  give  and  take  and  the  providers  did  talk  about 
their  feelings  on  the  settlements.  Our  analysis  of  why  we  felt  they 
could  not  prevail  is  based  on  what  the  fiscal  intermediary  said, 
what  the  other  HCFA  individuals  told  us,  and  what  the  providers 
told  us.  In  discussing  this  with  o\ir  legal  counsel,  our  analysis  of 
that  is  that  it  was  not  likely  that  they  could  have  prevailed. 

Senator  Levin.  Did  you  put  into  your  report  their  arguments  on 
the  substance? 

Mr.  Hast.  No,  we  did  not. 

Senator  Levin.  I  want  to  read  you  something  that  the  Visiting 
Nurses  wrote  us.  Now,  they  only  had  a  few  hours  to  review  this 
report.  "The  Visiting  Nurses  Service  of  New  York" — I  think  you 
would  agree,  this  is  a  reputable  organization? 

Mr.  Hast.  Yes. 

Senator  Levin.  " — is  extremely  distressed  about  the  March  2000 
GAO  report.  As  part  of  its  attack  against  the  Health  Care  Financ- 
ing Administration,  its  allegedly  inappropriate  settlement  of  dis- 
putes with  three  providers,  inaccurate  and  very  damaging  state- 
ments are  made  in  the  report  about  the  behavior  of  the  Visiting 
Nurses  Service,"  and  then  it  says,  "This  statement  seeks  to  correct 
some  of  the  most  egregious  and  inaccurate  allegations  in  the  re- 
port." 

Jumping  down  to  page  2,  and  I  think  the  Chairman  has  put  this 
report  in  the  record,  this  statement  of  the  Visiting  Nurse  Service 
of  New  York,  page  2,  "Contrary  to  the  impHcation  in  the  GAO  re- 
port, the  difference  in  length  between  Medicare  and  non-Medicare 
visits  does  not  make  it  inappropriate  for  VNS  to  include  such  visits 
in  its  cost  report.  We  resent  and  take  issue  with  the  impHcation  in 
the  report  that  the  settlement  agreement  with  HCFA  would  permit 
provider  reimbursement  for  costs  for  which  the  provider  would  not 
otherwise  be  entitled.  This  conclusory  statement  is  extremely  dam- 
aging and  totally  inaccurate." 

Now,  you  have  given  us  a  report  in  which  you  say  that  they  are 
not  entitled  to  this,  that  they  in  their  settlement  obtained  some- 
thing that  they  were  not  entitled  to  receive.  They,  a  highly  rep- 
utable outfit,  say  that  that  is  totally  inaccurate,  and  then  they  go 
on  and  they  say  this  is  unfair  and  it  is  untrue  and  they  say  why 
they  were  entitled  to  this  outcome.  This  is  their  position  on  the 
substance,  and  yet  not  one  word  do  we  get  fi-om  the  Visiting 
Nurses  Service  giving  their  side  of  the  story  in  the  GAO  report.  In- 
stead, we  have  your  conclusion  that  they  would  not  have  prevailed, 
basing  that  on  the  fiscal  intermediary  of  HCFA,  which  of  course 
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takes  the  same  position  that  HCFA  would  have  taken  and  HCFA 
was  arguing. 

Now,  I  must  tell  you,  I  think  that  that  failure  to  give  to  this  Sub- 
committee VNS's  argument  on  the  substance  as  to  why  they  believe 
they  had  a  good  case  is  imfair.  I  think  it  omits  one  side  of  the 
story;  it  fails  to  give  us  the  arguments  that  they  make  so  that  we 
can  see  whether  or  not  your  conclusion,  and  after  all,  you  base  a 
great  deal  of  your  conclusion  on  a  sub-conclusion  that  they  would 
not  have  prev^ed,  and  yet  their  argument  as  to  why  their  case 
was  meritorious  is  not  even  presented  to  us  by  the  GAO.  Why  did 
you  not  ask  them  for  the  substance  of  their  argument  and  why  did 
you  not  put  the  substance  of  their  argument  in  your  report? 

Mr.  Hast.  I  think  in  the  interview  process,  we  discussed  the  sub- 
stance of  their  argument,  but  I  would  like  to  point  out  that  they 
requested  the  settlement.  They  are  the  ones  that  made  phone  calls 
to  the  Director  of  HCFA  asking  for  the  settlement.  They  were  not 
interested  in  litigating.  They  wanted  to  settle  prior  to  getting  into 
htigation.  Mr.  Hamel  may  have  a  little  bit  more  on  the  discussion 
of  the  substance. 

Mr.  Hamel.  Well,  on  the  substance,  we  had  substantial  docu- 
mentation maintained  by  HCFA  and  the  fiscal  intermediary  on 
what  VNS's  arguments  were  for  why  they  felt  what  they  did  was 
acceptable.  We  interviewed  them.  We  heard  what  they  believed 
was  their  case.  But  at  the  end  of  the  day,  they  chose  not  to  bring 
this  case  forward  to  the  Provider  Reimbursement  Review  Board. 
Instead,  they  chose  to  ask  for  a  settlement. 

Senator  Levin.  Are  you  suggesting  that  people  who  propose  that 
a  claim  be  settled  do  not  believe  that  they  have  a  legitimate  claim? 

Mr.  Hamel.  We  did  not  suggest  that  they  did  not  have  a  legiti- 
mate claim. 

Senator  Levin.  Did  you  not  tell  our  staff  that  you  did  not  ask  the 
providers  about  the  substance  of  the  settlements,  only  the  process? 
Is  that  correct,  that  that  is  what  you  told  our  staff? 

Mr.  Hamel.  I  probably  did  say  something  to  that  effect  to  your 
staff. 

Senator  Levin.  And  yet,  you  concluded  in  your  report  that  they 
would  have  lost  on  the  substance.  Even  though  you  did  not  ask 
them  about  their  arguments  on  the  substance,  you  did  not  present 
to  this  Committee  their  arguments  on  the  substance,  you  concluded 
that  they  would  have  lost  the  case  on  the  substance.  I  find  that, 
firankly,  startling.  I  find  it  a  failure  on  the  part  of  the  GAO  to  give 
us  the  side  of  the  story  of  the  providers  here.  That  is  a  critical  part 
of  the  story. 

The  process  issues  are  important,  by  the  way.  I  know  we  are 
going  to  be  going  into  the  process  issues,  and  we  should.  But  to 
suggest,  to  find,  as  you  found  in  your  report,  that  they  would  have 
lost  this  case  without  asking  them  about  the  merits  of  their  case, 
without  presenting  to  us  what  those  arguments  are,  it  seems  to  me 
is  one  side  of  the  story  and  there  is  a  very  important  other  side 
of  the  story. 

We  have  two  other  providers,  legitimate  groups  of  hospitals,  nu- 
merous hospitals,  negotiating  for  years  with  millions  and  milHons 
of  dollars  at  stake  relative  to  their  survival  financially  with  mil- 
lions of  cases,  patients,  pieces  of  paper  who  would  come  into  them. 
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and  yet  the  providers  are  not  asked,  why  is  it  you  thought  you 
were  entitled  to  this?  They  were  not  asked,  nor  were  we  told  their 
position.  Instead,  we  are  given  a  conclusion,  that  GAO  thinks  they 
would  have  lost  on  the  merits.  Therefore,  these  settlements  are  im- 
proper. I  think  that  is  wrong.  I  do  not  think  it  is  consistent  with 
what  the  GAO  has  done  over  the  years.- 

Now,  let  me  ask  you  some  questions,  Mr.  Hast.  Did  you  conclude 
that  Mr.  Vladeck  did  anjrthing  illegal? 

Mr.  Hast.  No. 

Senator  Levin.  Did  you  conclude  that  Dr.  Vladeck  did  anything 
criminal? 
Mr.  Hast.  No. 

Senator  Levin.  You  have  also  suggested  that  Dr.  Vladeck  would 
not  talk  to  you,  that  you  invited  him  in  and  he  would  not  talk  to 
you.  His  attorney,  Dr.  Vladeck's  attorney,  wrote  a  letter  to  the 
Committee  sa5dng  that  in  October  of  last  year,  he  notified  Majority 
counsel  that  Dr.  Vladeck  was  available  for  an  interview — ^this  is 
long  before  your  report  was  completed — and  he  was  told,  and  this 
is  what  he  represents  to  us,  I  do  not  know  if  he  was  or  not,  that 
the  train  had  left  the  station,  that  the  GAO  already  was  preparing 
a  report. 

Now,  why  would  you  not  take  up  Dr.  Vladeck's  offer  to  talk  to 
him  since  this  was  October  1999  and  since  there  was  apparently 
a  grand  jury  proceeding?  His  attorney  wanted  that  to  be  completed, 
as  I  understand  it.  It  was  completed  and  then  he  said,  OK,  we 
would  be  happy  to  have  Dr.  Vladeck  talk  to  you,  and  yet  you  did 
not  take  up  that  offer,  and  yet  conclude  repeatedly  that  his  failure 
to  talk  to  you  led  to  some  kind  of  a  negative  implication.  Why  did 
you  not  talk  to  him  last  October? 

Mr.  Hast.  Between  the  middle  of  July  and  the  middle  of  October, 
we  contacted  his  attorney  15  times.  On  several  of  those  occasions, 
his  attorney  told  us  he  would  set  up  an  interview.  The  interview 
was  set  up.  Two  weeks  would  pass.  At  the  11th  hour,  he  would  can- 
cel the  interview.  That  happened  on  numerous  occasions.  We  asked 
the  Committee  to  intercede  to  see  if  they  could  get  him  to  come  in. 
The  Committee  interceded.  We  continued  with  negotiations  back 
and  forth  suggesting  he  would  cooperate  and  be  interviewed  and 
then  having  him  at  the  last  minute  decide  not  to.  It  appeared  to 
be  a  delajdng  tactic. 

We  also  made  an  offer  to  Mr.  Vladeck  because  of  his  concern 
about  the  prior  case  that  was  a  grand  jury  matter  that  we  would 
ask  absolutely  no  questions  about  that  settlement.  We  woxild  just 
interview  him  on  the  other  two  settlements  that  surfaced  after- 
wards. He  did  not  come  in  on  that  offer. 

We  had  to  process  the  report.  We  had  a  deadline  to  present  it 
to  the  Committee.  We  gave  him  a  final  offer  as  to  when  we  were 
able  to  interview  him.  The  letter  saying  that  he  was  available  did 
not  make  it  so.  As  we  know,  he  did  not  really  come  in  until  a  cou- 
ple days  before  this  hearing,  and  those  were  continuing  negotia- 
tions with  the  Committee. 

Senator  Levin.  So,  basically,  you  disagree,  then,  with  his  law- 
yer's letter  that  he  in  October  of  last  year  made  a  clear  offer  to 
come  in  and  talk  to  you? 

Mr.  Hast.  I  had  no  confidence  that  was  a  good  faith  offer. 
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Senator  Levin.  All  right.  Now,  Mr.  Murphy,  I  am  puzzled  by 
your  conclusion  on  the  conflicts  of  interest  matter,  and  I  want  to 
read  from  the  letter  of  the  HCFA  ethics  official  to  the  OGE  con- 
firming an  element  of  Dr.  Vladeck's  ethics  agreement,  and  here  is 
the  relevant  paragraph. 

Senator  Collins.  Senator  Levin,  I  am  going  to  ask  you  to  finish 
with  that  question  so  that  we  can  go  on  to  Senator  Thompson. 

Senator  Levin.  I  am  sorry.  I  did  not  notice.  I  will  pick  that  up 
next  round.  Thank  you. 

Senator  Collins.  Senator  Thompson. 

Chairman  Thompson.  Thank  you  very  much.  Madam  Chairman. 

Could  you  explain  a  little  bit  about  how  the  initial  determination 
was  made  that  these  monies  were  owed  by  these  providers?  Were 
these  initial  determinations  made  by  the  so-called  fiscal  inter- 
mediaries? 

Mr.  Hamel.  Yes. 

Chairman  THOMPSON.  Such  as  Blue  Cross-Blue  Shield?  Do  you 
know  who  the  intermediaries  were  in  these  cases? 

Mr.  Hamel.  Yes.  United  Government  Services,  which  is  a  part  of 
Blue  Cross  of  Wisconsin,  handles  Visiting  Nurse  Service  of  New 
York.  Empire  Blue  Cross  handles  New  York  City  Health  and  Hos- 
pitals. And  Blue  Cross  of  California  takes  care  of  LA  County. 

Chairman  Thompson.  All  right,  and  what  do  they  do?  Do  they 
go  in  and  do  an  audit  as  such  or  how  do  they  make  the  determina- 
tion that  these  monies  are  owed  by  these  providers? 

Mr.  Hamel.  Every  year,  the  providers  submit  a  cost  report  which 
sets  forth  the  basis  for  their  reimbursement,  and  every  year,  the 
fiscal  intermediary  conducts  an  audit  of  that  cost  report  and  then 
determines,  much  like  a  tax  return,  sometimes  there  is  money 
owing  back  and  sometimes  there  is  money  owing  to.  That  audit 
sets  forth  usually  the  basis  of  an  overpayment,  'fiiey  are  given  a 
notice  of  program  reimbursement,  which  is  like  a  bill,  which  says 
you  have  to  Hquidate  your  debt,  and  providers  have  180  days  to  file 
an  appeal  before  the  Provider  Reimbursement  Review  Board  if  they 
contest  it. 

Chairman  Thompson.  Do  you  have  any  history  with  regard  to 
these  fiscal  intermediaries  in  terms  of  whether  or  not  their  assess- 
ments usually  hold  up  or  bear  out  or  are  challenged  or  overturned 
or  can  you  generaHze  in  any  way  with  any  degree  of  accuracy  with 
regard  to  the  reUabihty  of  these  fiscal  intermediaries? 

Mr.  Hamel.  No.  We  have  never  done  any  review  work  in  that 
area. 

Chairman  Thompson.  Is  part  of  your  determination  concerning 
the  collectibility  of  this  based  upon  the  analysis  of  the  fiscal  inter- 
mediaries? 

Mr.  Hamel.  More  so  of  also  the  HCFA  officials  in  the  regions. 

Chairman  THOMPSON.  All  right.  So  these  were  not  your  unilat- 
eral determinations.  As  I  understand  it,  you  have  to  determine,  or 
HCFA  has  to  determine  whether  or  not  a  particiilar  claim  fits  the 
settlement  criteria.  Some  do  not  even  fit  the  settlement  criteria  and 
you  cannot  settle.  One  of  the  criteria  for  settlement  is  whether  or 
not  the  provider  can  pay  the  claim,  is  that  right? 

Mr.  Hamel.  That  is  correct. 
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Chairman  Thompson.  And  one  is  whether  or  not  HCFA  would 
probably  win,  and  another  is  whether  it  would  cost  more  to  collect 
than  you  might  recover.  Those  are  things  that  HCFA  has  to  make 
a  determination  on  before  it  can  even  fit  a  settlement  criteria,  is 
that  right? 

Mr.  Hamel.  That  is  correct. 

Chairman  Thompson.  Is  that  what  you  relied  upon  in  making 
your  determination? 

Mr.  Murphy.  Senator,  if  I  could  follow  up  

Chairman  Thompson.  Yes,  go  ahead. 

Mr.  Murphy  [continuing].  Because  one  of  the  things,  there  was 
a  dialogue  between  the  Office  of  Special  Investigations  and  the  law- 
yers in  GAO.  We  do  not  know  whether,  if  this  were  Htigated,  and 
we  do  not  even  know  whether  at  the  review  board  that  HCFA  has, 
whether  the  providers  would  have  prevailed  or  not.  In  the  end,  we 
do  not  know  whether  this  was  fair  or  not,  as  Senator  Levin  has 
pointed  out  earlier. 

What  we  do  know  is  that  there  are  internal  controls  imposed  by 
the  Social  Security  Act,  by  the  HCFA  regulations  and  guidelines, 
and  by  the  Claims  Collection  Act  that  are  designed  to  assure  the 
American  pubhc  that  decisions  are  not  made  arbitrarily,  that  they 
are  made  in  accordance  with  the  law  and  the  regulations  as  writ- 
ten, and  it  was  those  internal  controls  that  we  found  were  not  fol- 
lowed. So  in  the  end,  nobody  knows  whether  these  were  fair  or 
whether  they  were  legal  or  not,  and  the  reason  is  that  the  process 
was  not  followed. 

Now,  what  we  found  was  that  the  fiscal  intermediaries  and 
HCFA  officials  pointed  out  that  the  providers  had  not  given  us  doc- 
umentation that  would  substantiate  their  claims.  Based  upon  that 
and  based  upon  their  opinion,  we  offered  the  view  that  they  were 
unhkely  to  have  mounted  strong  defenses.  But  in  the  end,  we  do 
not  know  what  the  litigation  risk  was  because  HCFA  did  not  assess 
it. 

Chairman  THOMPSON.  That  appears  to  be  a  reasonable  conclu- 
sion on  your  part.  You  are  not  obligated  to  go  in  and  retry  the  case 
and  give  us  600  pages  of  the  merits  and  the  arguments  that  the 
lawyers  make  back  and  forth.  What  we  are  interested  in  here,  es- 
sentially, is  the  operational  of  governmental  agencies. 

Mr.  Murphy.  That  is  right.  We  were  not  looking  at  the  pro- 
viders  

Chairman  Thompson.  That  is  what  you  are  

Mr.  Murphy  [continuing].  To  see  whether  their  claims  were 
vahd.  We  were  looking  at  HCFA  officials  and  what  they  did. 

Chairman  Thompson.  With  regard  to  this  and  these  settlements, 
two  of  the  settlement  agreements,  as  has  been  pointed  out,  per- 
mitted the  providers  to  obtain  reimbursement  for  future  costs  that 
are  not  otherwise  compensable  under  the  Medicare  program.  HCFA 
also  waived  interest  on  the  claims  and  permitted  repayment  in  in- 
stallments for  one  of  the  agreement  despite  contrary  directions  in 
its  internal  guidance,  is  that  correct? 

Mr.  Murphy.  That  is  correct. 

Mr.  Hast.  In  fact,  Senator,  the  president  of  that  home  health 
care  agency  requested  the  secrecy  agreement,  according  to  Mr. 
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Booth,  because  they  were  worried  about  bad  pubHcity  had  that 
agreement  been  made  pubUc. 

Chairman  THOMPSON.  You  say  two  of  the  settlements  permitted 
the  providers  to  obtain  reimbursement  for  future  costs  that  you  al- 
ready said  would  not  be  documented.  Those  were  the  two  New 
York  provider,  is  that  correct? 

Mr.  Hast.  Yes. 

Chairman  Thompson.  And  I  noticed  here,  we  have  been  talking 
in  round  numbers,  but  the  New  York  City  Health  and  Hospital 
Corporation,  the  HHC  that  Dr.  Vladeck  was  associated  with  before 
he  went  to  HCFA,  that  claim  was  for  $155  million  and  was  settled 
for  $25  miUion. 

Mr.  Hast.  That  is  correct. 

Chairman  THOMPSON.  Is  that  correct? 

Mr.  Hast.  That  is  correct. 

Chairman  Thompson.  And  in  the  agreement  with  VNS,  that  is 
the  Visiting  Nurse  Service  in  New  York,  HCFA  allowed  VNS  to  add 
a  specified  number  of  hours  to  its  Medicare  average  for  all  future 
years  regardless  of  the  number  of  hours  that  services  were  actually 
rendered,  is  that  correct? 

Mr.  Hast.  That  is  correct. 

Chairman  Thompson.  And  in  the  agreement  with  HHC,  HCFA 
allowed  HHC  to  continue  to  bill  for  bad  debts  without  any  docu- 
mentation to  support  those  costs,  is  that  correct? 

Mr.  Hast.  That  is  correct. 

Chairman  Thompson.  And  in  the  case  of  LA  County,  HCFA  did 
not  require  LA  County  to  meet  recordkeeping  requirements  gen- 
erally required  by  Medicare? 

Mr.  Hamel.  Well,  they  did  not  specifically  say  in  the  agreement 
that  you  do  not  have  to,  unlike  the  New  York  City  Health  and  Hos- 
pitals agreement.  However,  HCFA  officials  in  the  regional  office 
had  complained  that  LA  County  had  been  "a  problem  child"  for 
them  in  their  oversight  and  that  they  wanted  a  provision  in  the 
settlement  that  would  ensure  or  at  least  guarantee  that  LA  County 
would  try  to  meet  those  requirements,  and  they  did  not  get  that. 

Chairman  THOMPSON.  In  the  96  settlements  you  reviewed,  how 
many  included  the  kind  of  provisions  referenced  in  the  settlement 
agreements  I  mentioned? 

Mr.  Hast.  None  of  the  other  ones. 

Chairman  Thompson.  And  these  three  settlement  agreements 
constituted  66  percent  of  all  Medicare  overpayment  settlements 
since  1991? 

Mr.  Hast.  That  is  correct. 

Chairman  THOMPSON.  Neither  of  these  three  agreements  were 
approved  by  the  Department  of  Justice? 
Mr.  Hast.  That  is  correct. 

Chairman  Thompson.  Neither  of  these  three  agreements  was  ap- 
proved even  by  the  Office  of  General  Counsel  within  HCFA? 

Mr.  Hast.  Not  even  reviewed  by  the  Office  of  General  Counsel 
in  HCFA. 

Chairman  Thompson.  Neither  of  these  three  agreements  was  re- 
viewed by  any  government  attorney  at  any  time? 
Mr.  Hast.  That  is  correct. 
Chairman  THOMPSON.  I  believe  that  is  all. 
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Senator  COLLINS.  Thank  you,  Senator  Thompson.  Senator  Dur- 
bin. 

OPENING  STATEMENT  OF  SENATOR  DURBIN 

Senator  Durbin.  Thank  you,  Madam  Chair,  and  I  would  Hke  to 
ask  that  my  opening  remarks  be  made  a  part  of  the  record. 
Senator  Collins.  Without  objection. 
Senator  Durbin.  Thank  you. 

[The  prepared  opening  statement  of  Senator  Durbin  follows:] 

PREPARED  OPENING  STATEMENT  OF  SENATOR  DURBIN 

Madam  Chairman  and  Senator  Levin,  thank  you.  I  appreciate  the  opportunity  to 
join  you  today.  I  have  supported  your  continuing  efforts,  Chairman  Collins,  to  exam- 
ine weaknesses  in  the  Medicare  program  which  threaten  the  integrity  of  this  critical 
safety  valve  that  ensures  the  delivery  of  health  care  to  39  million  seniors  and  dis- 
abled individuals  in  our  country — a  program  which  paid  out  $169.5  billion  last  year. 
Under  your  leadership  over  the  last  3  years,  this  Subcommittee  has  undertaken  sev- 
eral importemt  inquiries  into  various  deficiencies  in  how  the  program  operates  which 
make  it  susceptible  to  fraud  and  abuse  and  to  explore  solutions  to  address  these 
problems. 

Earlier  this  month,  the  HHS  Inspector  General  released  new  figures  about  Medi- 
care program  losses — funds  wasted  through  fraud,  mistakes  and  other  problems.  In 
1999,  such  losses  inched  up  to  $13.5  billion  after  falUng  for  2  consecutive  years. 
Nearly  8  cents  out  of  every  dollar  paid  by  Medicare  last  year  was  wasted.  The  pro- 
gram paid  out  $169.5  billion  last  year.  In  1998,  the  program  lost  7  cents  on  every 
dollar,  or  about  $12.6  bilUon.  In  1996,  the  first  year  the  comprehensive  Medicare 
audit  was  done,  overpayments  accounted  for  14  cents  of  every  dollar  spent,  or  $23 
billion.  In  1997,  11  cents  on  the  dollar,  or  $20  billion,  was  lost. 

I  applaud  the  continued  success  of  Operation  Restore  Trust,  an  effective  anti- 
fraud  program  launched  by  President  Clinton  and  one  of  our  witnesses  today.  Dr. 
Bruce  Vladeck  when  he  was  at  HCFA's  helm.  When  the  results  of  the  first  com- 
prehensive audit  of  1996  payments  was  published.  Dr.  Vladeck  explained  how 
HCFA  worked  shoulder  to  shoulder  with  the  auditors  and  welcomed  their  findings 
as  a  roadmap  for  further  improvements.  In  a  USA  Today  article  Dr.  Vladeck  then 
wrote,  "In  its  31  years.  Medicare  has  vastly  improved  the  health  and  welfare  of  sen- 
iors and  disabled  citizens.  We  are  the  world's  largest  health-care  insurer,  processing 
800  million  claims  a  year  at  a  far  lower  administrative  cost  than  £iny  private  com- 
pany. But  only  in  the  last  5  years  have  modem  accounting  principles  and  the  stand- 
ards that  go  with  them  been  applied — making  Medicare  run  more  like  a  business." 

Today's  hearing  takes  a  somewhat  different  tack  than  some  of  our  previous  in- 
quiries, focusing  attention  on  some  of  the  complexities  in  how  this  massive  program 
interacts  financially  with  those  who  provide  and  deliver  health  care  services  to  pro- 
gram beneficiaries. 

I  have  reviewed  GAO's  Report  to  be  released  today  and  the  written  statements 
submitted  by  those  who  have  been  invited  to  testify.  GAO's  report  raises  some  par- 
ticular issues  about  the  processes  involved  in  recovering  overpayments.  I  certainly 
hope  today's  forum  will  be  an  opportunity  to  hear  fully  from  witnesses  and  put  these 
issues  in  context  and  proper  perspective.  I  wish  to  gissociate  myself  with  the  con- 
cerns outlined  in  the  opening  remarks  of  Senator  Levin.  I  am  troubled  that  the  pro- 
viders in  the  cases  examined  are  not  here  to  present  their  perspectives.  I  am  par- 
ticularly concerned  that  some  of  GAO's  assertions  and  conclusions  may  convey  mis- 
taken or  inaccurate  impressions  about  the  propriety  of  what  actually  occurred  in 
these  cases  and  about  what  happens  in  the  routine  administrative  cost  adjustment 
procedures  used  in  the  course  of  dispensing  Federal  funds  to  providers  and  recoup- 
ing overpayment  amounts  when  such  are  identified. 

I  hope  we  can  create  a  clear,  accurate,  and  fair  record  today  and,  as  a  result,  ex- 
amine whether  there  are  any  bases  for  seeking  legislative  changes  or  other  correc- 
tive steps  to  clarify  any  legal  ambiguities  in  collecting  amounts  owed  to  the  govern- 
ment and  to  improve  the  processes  for  prompt  recovery  of  overpayments.  Above  all, 
we  must  ensure  that  the  vital  reputation  of  the  Medicare  program  remains  strong 
and  untarnished. 

I  welcome  and  look  forward  to  hearing  from  the  panelists. 
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Senator  DURBIN.  I  would  like  to  ask  as  a  preliminary  question, 
Mr.  Murphy,  you  are  Greneral  Counsel  at  GAO,  so  I  am  assuming 
correctly  you  are  an  attorney.  Mr.  Hast  and  Mr.  Hamel,  are  either 
of  you  attorneys? 

Mr.  Hamel.  No,  sir. 

Mr.  Hast.  No. 

Senator  DURBIN.  The  reason  I  ask  that  is  that  I  found  really 
troubling  the  line  of  questioning  which  my  colleague,  Senator 
Lrevin,  has  raised.  This  report  is  unusual,  and  I  have  seen  scores 
or  maybe  hundreds  of  GAO  reports,  particularly  in  that  it  focuses 
on  that  three  largest  Medicare  overpayment  settlements  were  im- 
proper, and  yet  questioning  by  Senator  Levin  has  led  me  to  con- 
clude that  you  are  not  being  as  forthcoming  as  you  should  in  terms 
of  the  GAO  efforts  to  fully  investigate  the  merits  of  these  claims 
before  drawing  some  rather  sweeping  conclusions  as  to  whether  or 
not  they  were  improper. 

There  is  an  instruction  given  in  courts  of  law  across  America 
which  says  that  the  jury  may  take  into  consideration  the  failure  of 
the  moving  party  or  prosecutor  to  either  cadi  a  witness  or  to  bring 
forward  testimony,  and  the  jury  may  conclude  that  if  they  have  not 
called  such  a  witness  or  elicited  such  testimony,  that  it  is  hkely 
that  that  testimony  or  witness  would  not  have  helped  the  govern- 
ment, would  not  have  helped  the  movant. 

I  find  it  interesting  that  not  only  did  you  not  question  the  sub- 
stance of  the  agreements  and  settlements  that  are  the  reason  for 
your  investigation,  but  that  we  are  not  calling  any  of  those  parties 
today  before  this  Committee  to  talk  about  whether  or  not  this  was, 
in  fact,  fair  or  proper.  How  can  you  draw  conclusions  as  sweeping 
as  saying  that  had  these  matters  been  Utigated — ^let  me  quote  di- 
rectly— "Providers  were  all  able  to  pay  the  entire  overpayment 
amount.  HCFA  would  have  prevailed  if  the  matters  were  Utigated. 
The  amount  of  recovery  woiild  have  exceeded  the  cost  of  collecting 
each  of  these  multi-million-dollar  debts" — if  you,  in  fact,  did  not  get 
into  the  substance  of  the  claims  that  were  before  you? 

Mr.  Hast.  Well,  I  think  we  did  get  into  the  substance  of  the 
claim,  and  I  would  like  to  just  clarify  a  little  bit.  When  we  talk 
about  improper  settlements,  we  are  talking  about  the  lack  of  inter- 
nal controls  by  HCFA  or  following  tlieir  own  internal  controls 
caused  these  settlements  to  be  made  by  HCFA  improperly,  not 
talking  about  what  the  hospitals  or  the  home  health  care  agency 
did,  but  the  impropemess  of  the  settlements  is  the  failure  of  HCFA 
to  follow  its  own  internal  guidance  in  how  they  settled  the 
claim  

Senator  DURBIN.  Oh,  but  that  is  not  what  you  say. 
Mr.  Hast.  Let  me  

Senator  DURBIN.  I  will  let  you  finish,  but  that  is  not  what  you 
said. 

Mr.  Hast.  I  will  go  to  the  second  part  of  it,  also.  When  we  talk 
about  htigation  risk  and  we  talk  about  the  fact  that  we  believe 
they  would  prevail,  when  we  spoke  to  the  health  care  providers, 
they  basically  gave  no  excuses.  Their  excuse  for  not  being  able  to 
keep  docimientation  is  there  is  just  too  much  of  it.  We  cannot  do 
it.  I  mean,  they  did  not  come  up  with  reasons  that  we  found  to  be 
credible. 
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When  we  said  that  we  believe  they  are  able  to  pay  the  entire 
amount,  in  two  of  them,  HCFA  had  already  withheld  the  money, 
so  they  had  the  money.  If  they  did  not  give  it  back,  they  had  been 
paid  in  full  by  those  two  providers.  The  home  health  care  agency 
had  set  up  a  reserve  of  about  two-thirds  of  the  money,  $56  million, 
so  most  of  the  money  to  pay  it  back  was  either  already  in  HCFA's 
hands  and  they  would  not  have  had  to  return  it,  or  it  was  in  the 
health  care-  

Senator  DURBIN.  Mr.  Hast,  following  procedural  guidelines  is  one 
thing.  Groing  to  the  substance,  and  you  have  raised  some  questions 
which  I  would  bet  we  could  have  2  days  of  hearings  with  any  one 
of  these  parties  over,  whether  they  had  an  ability  to  pay,  whether 
there  were  underpayments  by  HCFA  that  might  have  been  claimed 
as  set-offs.  This  could  go  on  for  a  long  time.  It  is  a  lot  of  money. 
One  of  these  cases  was  pending  over  11  years,  if  I  am  not  mis- 
taken, before  HCFA. 

And  what  you  have  found  are,  as  I  can  conclude  here,  three  tech- 
nical and  procedural  questions  which  are  raised  by  GAO  in  their 
report,  and,  therefore,  you  have  concluded  that  had  you  taken  this 
to  court,  the  government  would  have  won,  in  your  words,  if  liti- 
gated, the  government  would  have  succeeded.  I  just  find  that  very 
troubling,  to  reach  those  conclusions. 

This  is  the  Sherlock  Holmes  barking  dog.  This  dog  is  nowhere  to 
be  found,  neither  in  your  investigation  nor  in  this  Committee  hear- 
ing, and  for  you  to  reach  these  conclusions  and  to  really  cast  a 
shadow  over  the  efforts  of  Mr.  Vladeck  as  well  as  career  employees 
at  HCFA  I  think  goes  a  little  bit  beyond  what  the  GAO  has  done 
in  any  report  that  I  have  seen. 

Let  me  ask  Mr.  Hamel  this  question.  Mr.  Hamel,  this  has  really 
become  kind  of  a  personal  crusade  for  you,  as  I  gather.  First,  you 
worked  on  this  case  with  the  Department  of  Health  and  Human 
Services,  is  that  correct? 

Mr.  Hamel.  First  of  all,  it  has  not  been  a  crusade.  Second  of  all, 
there  was  only  one  matter  which  I  did  have  an  affiliation  with  of 
the  three. 

Senator  DURBIN.  But  did  you  not  work  on  this  first  with  the  De- 
partment of  Health  and  Himian  Services? 

Mr.  Hamel.  Well,  I  take  exception  to  the  matter  as  if  GAO's  mat- 
ter was  all  three  combined.  I  worked  on  one  of  the  three  matters. 

Senator  Durbin.  Let  us  stick  with  that  one.  Did  you  not  work  on 
that  case  with  the  Department  of  Health  and  Human  Services? 

Mr.  Hamel.  Absolutely. 

Senator  Durbin.  And  then  you  took  the  same  case  over  to  the 
U.S.  Attorney's  Office  in  their  investigation,  is  that  correct? 
Mr.  Hamel.  I  am  not  going  to  comment  on  that. 
Senator  Durbin.  Excuse  me? 

Mr.  Hamel.  I  cannot  comment  on  that  matter.  I  can  talk  about 
the  Inspector  GeneraFs  work,  but  I  cannot  comment  on  matters  in- 
volving the  U.S.  Attorney's  Office. 

Mr.  Murphy.  Senator,  I  think  he  is  referring  to  Rule  6(e)  in  the 
Rules  of  Criminal  Procedure  and  his  ability  to  discuss  grand  jury 
matters  because  of  that  rule. 

Senator  Durbin.  OK.  Well,  I  am  going  to  ask  Madam  Chair, 
then,  that  we  make  as  part  of  the  record  here  a  letter  fi-om  March 
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27,  the  year  2000,  sent,  I  believe,  to  both  the  Chairman  and  Sen- 
ator Levin,  and  it  was  sent  by  the  attorney  who  represented  Mr. 
Vladeck,  I  hope  I  pronounce  his  name  correctly,  Robert  Anello  with 
a  New  York  law  firm,  Morvillo,  Abramowitz.  The  only  reason  I 
make  this  part  of  the  record,  or  ask  that  it  be  made  part  of  the 
record,  is  it  states  clearly  that  Mr.  Hamel  was  involved  in  the  in- 
vestigation of  this  case  with  the  U.S.  Attorneys  Office  for  the 
Southern  District  of  New  York,  and  if  he  does  not  want  to  comment 
for  whatever  reason,  that  is  entirely  his  prerogative.  But  I  would 
ask  that  this  be  part  of  the  record. 

Senator  Collins.  Senator  Levin  [sic],  it  has  already  been  marked 
as  an  exhibit  and  will  be  included  in  the  record.  ^ 

Senator  DURBIN.  Then  not  commenting  on  whether  or  not  you 
would  confirm  or  deny  what  has  been  said  here  by  this  attorney, 
you  pursued  this  case  again  with  the  General  Accounting  Office,  is 
that  correct? 

Mr.  Hamel.  A  portion  of  it,  yes. 

Senator  Durbin.  OK.  Let  me  ask  you  this.  Are  you  an  attorney? 
Mr.  Hamel.  No. 

Senator  DURBIN.  I  will  ask  Mr.  Murphy  then,  as  an  attorney,  if 
you  were  representing  a  cHent  before  a  grand  jury  and  you  were 
asked  to  submit  to  an  investigation  by  the  GAO  while  that  inves- 
tigation was  underway  with  the  grand  jury,  wovild  you  have  any 
second  thoughts  about  testifying  before  the  GAO  while  there  was 
a  pending  grand  jury  investigation? 

Mr.  Murphy.  There  is  no  doubt  in  my  mind  that  I  would  not 
want  my  client  testifying  in  front  of  GAO. 

Senator  Durbin.  Neither  would  I,  and  I  think  that  is  one  of  the 
reasons  Mr.  Vladeck  did  not,  and  to  use  this  against  him  at  this 
oint,  suggesting  that  there  was  something  untoward  or  suspicious, 

think  is  wrong.  I  think  it  also  should  be  a  matter  of  record,  as 
noted — let  us  assume  for  the  record  that  it  is  true,  we  can  ask  you 
for  your  own  comments — ^that  in  October  1999,  Mr.  Vladeck's  attor- 
ney let  the  GAO  know  that  he  was  available  if  they  wanted  to  ask 
questions  and  was  told,  and  I  quote  here  fi-om  the  letter,  "the  train 
had  left  the  station."  The  GAO  did  not  want  to  hear  him.  Is  that 
correct?  Mr.  Hast,  do  you  know? 

Mr.  Hast.  I  think  I  commented  before  that  we  had  given  him  a 
deadline  at  which  time  our  report  was  going  to  be  written.  By  that 
time,  he  was  negotiating  with  the  Committee  and  the  Committee 
had  told  us  they  would  continue  to  try  to  interview  Mr.  Vladeck, 
which  they  did,  but  that  we  would  close  out  our  report  with  the  in- 
formation we  had  at  that  time.  But  the  investigation  by  the  Com- 
mittee was  ongoing.  They  continued  to  negotiate  with  Mr.  Vladeck 
and  we  would  not  have  been  able  to  write  our  report  until  last 
Thursday  had  we  waited  until  the  time  that  they  finally  produced 
Mr.  Vladeck  to  give  any  t3rpe  of  deposition. 

Senator  Durbin.  So  you  had  a  publication  deadUne  that  you  were 
faced  with? 

Mr.  Hast.  Yes. 

Senator  DURBIN.  And  you  have  heard  Mr.  Murphy's  testimony 
here  that,  as  an  attorney,  he  would  not  have  suggested  to  Mr. 


1  See  Exhibit  No.  19  which  appears  in  the  Appendix  on  page  124. 


24 


Vladeck  to  submit  to  the  GAO  questioning  if  there  was  a  case 
pending  before  a  grand  jury.  I  am  just  asking,  based  on  that,  the 
suggestion  that  he  was  uncooperative  by  not  speaking  to  the  GAO 
really  does  not  tell  the  whole  story,  does  it? 

Mr.  Hast.  I  would  stand  by  that  on  two  out  of  the  three.  I  under- 
stand that  in  the  one,  which  I  think  he  knew  was  already  closed, 
to  be  perfectly  honest  with  you,  but  on  the  other  two  that  had  only 
surfaced  through  the  GAO  investigation,  there  was  no  pending  in- 
vestigation by  the  Department  of  Justice  and  I  could  see  no  reason 
for  him  as  a  former  public  official  not  to  explain  to  us  his  actions 
in  those  two  settlements. 

Senator  Durbin.  Can  I  ask  you  one  other  question?  You  say  in 
your  report  that  you  conducted  your  investigation  from  May 
through  December  1999,  and  if  Mr.  Vladeck's  attorney  agreed  that 
he  was  willing  to  provide  information  to  the  GAO  in  October  1999, 
apparently  that  was  before  you  had  concluded  your  investigation. 

Mr.  Hast.  Our  investigation  concludes  once  we  have  finished  our 
vetting  process,  which  as  I  am  sure  you  know  takes  a  period  of 
time.  That  period  from  October  to  November  was  moving  it  through 
the  GAO  process. 

Senator  DURBIN.  So  you  were  moving  through  your  internal  pro- 
cedural process  

Mr.  Hast.  Yes. 

Senator  DuRBiN  [continuing] .  But  again,  your  procedural  process, 
I  do  not  think,  should  go  to  the  question  of  the  substance  of  this 
issue.  I  think  Mr.  Vladeck  did  the  prudent  thing.  As  an  attorney, 
that  is  what  I  would  have  advised  him  to  do,  and  to  suggest  that 
he  was  not  cooperative,  I  do  not  believe  is  altogether  accurate. 

Can  I  mention  one  other  thing?  This  Federal  Claims  Collection 
Act,  which  I  do  not  know  much  about  but  I  am  learning,  is  appar- 
ently controversial.  There  is  a  HCFA  memo  which  we  have  been 
given  where  they  go  to  great  length  to  suggest  that  your  conclusion 
about  its  application  in  this  case  may  be  wrong.  Are  you  familiar 
with  that,  Mr.  Murphy? 

Mr.  Murphy.  Yes.  I  actually  saw  that  just  a  few  days  ago,  Sen- 
ator. I  have  read  it. 

Senator  Durbin.  Do  you  understand  that  even  within  HCFA, 
there  is  some  question  as  to  whether  the  first  conclusion  of  the 
GAO  of  impropriety  here  may  not  even  apply? 

Mr.  Murphy.  I  read  that  letter,  yes,  sir,  or  that  memo. 

Senator  DURBIN.  So  certainly  within  HCFA,  there  is— and  per- 
haps with  other  agencies — ^there  is  some  difference  of  opinion  as  to 
whether  the  Federal  Claims  Collection  Act  even  applies  to  this 
case. 

Mr.  Murphy.  I  cannot  argue  with  that,  because  I  have  read  that 
legal  memo. 
Senator  DuRBiN.  OK. 

Senator  COLLINS.  Senator  Durbin,  your  time  has  expired,  as  you 
can  see  from  the  light  there. 
Senator  DURBIN.  I  am  sorry. 

Senator  Collins.  The  Hght  on  the  table  apparently  is  not  work- 
ing as  it  should. 
Senator  Durbin.  Thank  you.  Madam  Chair. 
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Senator  Collins.  We  have  a  number  of  other  witnesses  to  get  to. 
I  know  there  are  additional  questions.  I  am  going  to  suggest  we  do 
one  final  very  brief  round  of  3  minutes  each. 

Mr.  Hast  and  Mr.  Murphy,  I  want  to  follow  up  on  a  point  that 
Senator  Durbin  just  raised.  I  want  to  show  you  Exhibit  l,i  which 
is  an  excerpt  from  HCFA's  own  regulations  concerning  debt  collec- 
tion, its  own  regulations,  and  as  you  can  see,  it  clearly  states  that 
HCFA  refers  all  claims  that  exceed  $100,000  or  such  higher 
amounts  as  the  Attorney  General  may  prescribe,  and  that  has  not 
happened,  to  the  Department  of  Justice  or  the  GAO — I  realize  GAO 
has  been  taken  out  of  it  now — ^but  for  the  compromise  of  claims.  As 
far  as  you  know,  was  this  regulation  in  effect  at  the  time  that  the 
three  claims  we  are  discussing  were  being  compromised? 

Mr.  Murphy.  It  was  in  effect.  Madam  Chairman. 

Senator  Collins.  And  was  it  HCFA's  usual  practice  to  refer  to 
the  Department  of  Justice  claims  over  $100,000  for  which  settle- 
ments were  being  proposed? 

Mr.  Murphy.  It  was  their  practice  to  refer  claims  that  had  been 
determined  by  fiscal  intermediaries  over  $100,000  to  the  Depart- 
ment of  Justice. 

Senator  Collins.  And  these  claims  were  way  over  $100,000,  cor- 
rect? 

Mr.  Murphy.  They  were. 

Senator  Collins.  Mr.  Hast,  did  GAO's  investigation  determine 
that  this  was,  therefore,  not  in  keeping  with  HCFA's  usual  practice 
that  these  three  very  large  claims,  the  largest  in  the  last  decade, 
were  not  referred  to  the  Department  of  Justice  when  their  own  reg- 
ulations very  clearly  state  that  they  should  be? 

Mr.  Hast.  That  is  exactly  what  we  found. 

Senator  Collins.  Mr.  Hast,  an  issue  has  been  raised  about 
whether  it  is  likely  that  the  providers  would  have  prevailed  in  liti- 
gation had  they  gone  forward.  Now,  I  realize,  as  Mr.  Murphy  said, 
that  none  of  us  knows  for  certain  what  would  have  happened  had 
we  gone  forward,  had  the  claims  gone  through  the  normal  process 
and  not  been  circumvented,  but  would  it  not  have  been  very  un- 
Hkely  that  providers  would  be  able  to  prevail  when  they  did  not 
have  the  documentation  to  support  the  claims  that  were  in  dispute? 
Mr.  Hast? 

Mr.  Hast.  Yes,  that  was  our  opinion. 

Senator  COLLINS.  And  was  that  the  basis  for  your  conclusion  that 
they  were  unlikely  to  prevail? 
Mr.  Hast.  Yes,  that  was. 

Senator  Collins.  And  your  opinion  in  this  matter  was  shared  by 
the  fiscal  intermediaries,  is  that  not  correct? 

Mr.  Hast.  By  the  fiscal  intermediaries  and  by  HCFA  officials  in 
the  regions. 

Senator  COLLINS.  So  the  lower-level  HCFA  officials,  the  regional 
officials  who  knew  the  providers,  plus  the  fiscal  intermediaries  who 
handle  these  kinds  of  claims  at  the  first  level  agreed  that  they 
thought  they  could  prevail? 

Mr.  Hast.  That  is  right. 


^  See  Exhibit  No.  1  which  appears  in  the  Appendix  on  page  101. 
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Senator  Collins.  I  am  going  to  ask  you  one  final  question.  Mr. 
Hast,  do  you  believe  that  these  settlements  were  in  the  best  inter- 
ests of  the  government? 

Mr.  Hast.  Because  of  HCFA's  lack  of  following  their  internal  con- 
trols, there  is  no  way  to  positively  know  that.  But  HCFA,  Mr. 
Booth,  who  negotiated  the  settlements  for  HCFA  and  did  that  for 
a  living,  told  us  they  were  not  in  the  best  interest  of  the  govern- 
ment, and  individuals  that  worked  in  the  regions  that  reviewed 
overpajnnents  for  over  20  years  told  us  they  believed  they  were  not 
in  the  best  interest  of  the  government,  as  did  the  fiscal  inter- 
mediaries. The  people  that  do  this  for  a  living  believed  this  was  not 
in  the  best  interest  of  the  government. 

Senator  Collins.  Thank  you,  and  thank  you  very  much  for  your 
testimony  this  morning. 

Senator  Levin. 

Senator  Levin.  Thank  you.  Madam  Chairman. 

The  fiscal  intermediaries  are  agents  for  HCFA,  right? 

Mr.  Hast.  Yes. 

Senator  Levin.  And  they  make  certain  assessments  as  to  what 
they  believe  is  owing  to  HCFA  fi-om  these  providers,  is  that  not  cor- 
rect? 

Mr.  Hast.  That  is  correct. 

Senator  Levin.  And  you  have  given  us  a  chart,  I  believe  you  have 
that  in  fi'ont  of  you,  of  all  of  the  HCFA  overpayment  settlements?  ^ 
Mr.  Hast.  Yes,  I  do. 

Senator  LEVIN.  That  is  the  96  that  have  been  referred  to? 
Mr.  Hast.  I  do. 

Senator  Levin.  And  when  you  go  down  all  these  alleged  overpay- 
ments by  the  intermediaries,  in  most  if  not  all  cases,  HCFA  ended 
up  agreeing  that  their  fiscal  intermediaries*  assessment  of  overpay- 
ment was  not  either  provable  or  was  not  perfect.  They  ended  up 
settling  all  these  cases,  did  they  not,  or  just  about  all  these  cases? 

Mr.  Hast.  Some  of  them  were  bankruptcies  and  so  forth,  but  yes. 

Senator  Levin.  They  settled  most  of  them? 

Mr.  Hast.  They  settled  most  of  them. 

Senator  Levin.  So,  for  instance,  take  a  look  at  number  nine.  Cen- 
tury City  Hospital,  California.  The  fiscal  intermediary  said  that 
there  was  an  overpayment  of  $239,000,  but  they  ended  up  paying 
the  hospital  $180,000,  right? 

Mr.  Hast.  That  is  correct. 

Senator  Levin.  As  a  matter  of  fact,  was  there  not  a  confiden- 
tiahty  agreement  in  that  one?  Take  a  look  at  your  last  column 
there. 

Mr.  Hast.  I  would  say  yes 
Senator  Levin.  Thank  you. 

Mr.  Hast.  There  were  about  six  other  ones  that  had  them,  yes. 
Senator  Levin.  There  were  other  confidentiality  agreements  be- 
sides these  three,  were  there  not? 
Mr.  Hast.  Out  of  the  96,  there  were  six  or  seven. 
Senator  Levin.  So  this  was  not  unique? 
Mr.  Hast.  Unusual,  not  unique. 


1  Chart  referred  to  is  a  GAO  work  product— not  publically  available. 
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Senator  Levin.  Right.  Is  it  not  true- that  there  were  other  con- 
fidentiality agreements,  just  to  be  straight? 
Mr.  Hast.  It  is  true. 

Senator  Levin.  Thank  you.  Look  at  number  ten,  Cleveland  Clin- 
ic. The  fiscal  intermediary  said  there  was  an  overpayment  of 
$648,000,  correct? 

Mr.  Hast.  Yes. 

Senator  Levin.  HCFA  ended  up  paying  $300,000,  right? 
Mr.  Hast.  Yes. 

Senator  Levin.  And  there  was  a  confidentiality  agreement  there, 
right? 
Mr.  Hast.  There  was. 

Senator  Levin.  And  then  look  at  number  13,  Howard  University. 
The  so-called  fiscal  intermediary  said  that  Howard  owed  them  $58 
milhon,  right,  owed  the  government? 

Mr.  Hast.  That  is  right. 

Senator  Levin.  And  then  it  ended  up  that  Howard  paid  the  gov- 
ernment $10  miUion,  is  that  correct?  Is  that  correct,  without  going 
into  the  whole  history,  because  you  have  only  got  3  minutes. 

Mr.  Hast.  It  is  correct. 

Senator  Levin.  Thank  you.  Now,  take  a  look  at  all  of  these 
claims.  National  Medical  Enterprises,  number  15.  The  fiscal  inter- 
mediary said  $2.6  million  was  owing  the  government,  right? 

Mr.  Hast.  Yes. 

Senator  Levin.  But  the  government  ended  up  paying  $2.4  mil- 
hon, right? 
Mr.  Hast.  Yes. 

Senator  Levin.  So  case  after  case  after  case,  we  figure  that  the 
amount  of  payments  ended  up  to  be  about  the  same  percentage  as 
the  payments  in  these  cases.  By  the  way,  you  can  make  your  own 
assessment,  but  I  do  not  want  to  run  out  of  time  here. 

Mr.  Murphy,  I  am  puzzled  by  your  conclusion  on  the  conflicts  of 
interest  issue.  The  HCFA  ethics  official  asked  the  OGE  to  confirm 
certain  elements  of  Dr.  Vladeck's  ethics  agreement,  and  here  is  the 
relevant  paragraph.  This  is  when  he  was  hired,  OK,  because  he 
had  these  prior  connections.  He  is  required  by  5  CFR  for  a  period 
of  1  year — 1  year — following  his  resignation  to  consider  the  need 
for  a  recusal  from  personal  and  substantial  participation  in  an  offi- 
cial capacity  in  any  particular  matter.  That  was  approved  by  the 
Office  of  Government  Ethics,  is  that  correct? 

Mr.  Murphy.  Absolutely,  yes. 

Senator  Levin.  And  how  many  years  after  his  resignation  was 
his  involvement,  to  the  extent  there  was  involvement  here  that  had 
taken  place? 

Mr.  Murphy.  I  think  it  was  almost  3  years. 

Senator  Levin.  All  right. 

Senator  COLLINS.  Senator,  your  time  has  expired.  Senator 
Thompson. 

Chairman  Thompson.  Well,  that  being  the  case,  then,  why  was 
Mr.  Vladeck  trying  to  stay  out  of  this?  My  understanding  was  that 
he  was  kind  of  giving  instructions  as  to  what  to  do  kind  of  behind 
the  scenes,  but  he  did  not  want  to  be  out  front  on  it,  is  that  not 
correct? 

Mr.  Hast.  That  is  correct. 
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Chairman  Thompson.  Well,  if  there  was  no  conflict  of  interest 
problem  under  the  law,  then  it  has  to  raise  the  question.  Perhaps, 
just  perhaps  Mr.  Vladeck  thought  that  although  there  might  not  be 
a  technical  conflict  of  interest  under  the  law  that  it  might  not  look 
too  good  for  an  administrator  who  had  been  previously  on  the 
board  of  this  entity  to  be  pressuring  these  people  to  go  against 
their  own  rules  and  procedures  and  secretly  cut  a  deal  for  $25  mil- 
lion for  a  claim  of  $155  million.  Perhaps  he  thought  that  might  not 
look  very  good.  I  agree  with  Mr.  Vladeck.  That  does  not  look  very 
good,  and  I  think  it  is  very  important  that  we  keep  our  eye  on  the 
ball. 

An  official  in  a  der  rtment,  especially  a  lower-level  official  in  a 
department,  cannot  cut  a  deal  on  his  own  behalf  with  regard  to  a 
claim  that  the  government  has  for  a  few  cents  on  the  dollar  in 
hopes  that  maybe  ultimately  when  all  the  trials  are  conducted,  per- 
haps these  people  did  not  owe  the  government  all  that  much  money 
anyway,  or  that  after  we  have  hearings  on  the  subject,  maybe  we 
can  attack  the  GAO  because  of  their  motivations  or  somethmg  Hke 
that.  Grovernment  officials  cannot  do  that.  They  cannot  go  against 
their  own  rules.  They  cannot  hide  these  deals  from  the  attorneys. 
They  cannot  keep  these  things  out  of  the  hands  of  the  Justice  De- 
partment or  their  own  attorneys.  They  cannot  stand  back  behind 
a  tree  and  pressure  others  to  do  their  work  for  them  when  it  goes 
against  the  interest  of  the  government.  That  is  what  all  of  this  is 
about,  and  I  think  you  have  done  a  fine  job  in  pointing  that  out. 
Thank  you  very  much. 

Senator  Collins.  Thank  you.  Senator.  Senator  Durbin. 

Senator  Durbin.  Thank  you,  Madam  Chair. 

I  tried  to  read  this  Federal  Claims  Collection  Act,  which  is  your 
number  one  reason  for  arguing  that  this  whole  process  by  HCFA 
was  unfair  and  improper,  and  I  will  tell  you,  this  is  really  a  chal- 
lenge for  any  law  student,  lawyer,  or  law  professor  to  try  to  figure 
out  what  this  law  means.  We  have  seen  one  paragraph  of  it,  just 
two  or  three  paragraphs  down,  completely  conflicting  instructions 
in  terms  of  whether  or  not  these  matters  need  to  be  submitted  to 
the  Department  of  Justice.  There  is  a  lengthy  memo  here  from 
HCFA  saying  that  refers  to  compromises.  This  was  a  settlement  be- 
fore an  administrative  hearing  and  it  .does  not  apply.  So  there  is 
clearly  a  difference  of  opinion,  and  you  have  made  your  case  on 
this.  I  really  think  that  if  that  is  what  you  are  relying  on  to  convict 
or  condemn,  that  it  is  a  thin  read. 

May  I  ask  specifically,  it  has  been  stated  in  your  report  and 
again  at  this  hearing  that  Mr.  Booth  said,  "the  settlements  were 
not  in  the  best  interest  of  the  government."  I  am  quoting  from  your 
report,  not  quoting  from  Mr.  Booth  because  you  did  not  put  it  in 
quotation  marks.  Were  those  his  exact  words? 

Mr.  Hamel.  I  have  to  take  a  look  in  the  report. 

Senator  Durbin.  Well,  I  am  anxious  for  you  to  do  it,  because  he 
is  going  to  be  here  in  a  Httle  while  and  he  says  in  his  statement 
that  he  will  give  before  this  Committee  under  oath,  "I  believed  at 
the  time  the  settlements  were  appropriate."  So  he  has  either  had 
a  change  of  heart  or  perhaps  what  you  are  representing  to  the 
Committee  is  not  what  he  said. 
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Mr.  Hamel.  No,  he  said  they  were  not  in  the  best  interest  of  the 
government.  I  do  not  know  whether  he  quoted  it  with  quote  marks 
around  it  in  the  report.  That  is  what  I  was  looking  for. 

Senator  DURBIN.  But  those  were  his  words,  they  were  not  in  the 
best  interest  of  the  government? 

Mr.  Hamel.  That  is  correct. 

Senator  DURBIN.  Was  that  the  extent  of  his  statement?  He  did 
not  go  any  further? 

Mr.  Hamel.  Oh,  well,  there  was  substantive  discussion  about  set- 
tlements, but  we  asked  him  at  the  end  of  the  day,  were  these  in 
the  best  interest  of  the  government  and  he  said  no. 

Senator  DURBIN.  In  the  context  of,  if  we  could  have  received 
more  money  from  these  providers,  it  would  have  been  better  for  the 
government,  or  in  the  context  that  it  was  illegal  or  improper  to 
reach  these  settlements?  Give  us  a  context  for  that  statement  that 
has  been  oft  quoted. 

Mr.  Hast.  I  think  that  Mr.  Booth  told  us  that  he  beHeved  he  was 
asked  to  go  outside  the  normal  procedures  and  he  was  uncomfort- 
able with  being  asked  to  go  outside  the  normal  procedures  and  he 
did  it  as  an  accommodation  for  Mr.  Booth.  He  said  that  both  he 
and  Mr.  Ault  were  uncomfortable  with  it  and  they  knew  full  well 
that  these  needed  to  go  to  their  OGrC. 

Senator  DURBIN.  Well,  we  will  have  a  chance  to  ask  him  directly 
because  his  statement,  which  will  be  under  oath,  suggests  other- 
wise. 

Secondly,  the  question  of  who  would  have  prevailed  if  this  case 
had  gone  to  court,  I  think  has  been  beaten  to  death  here  and  need 
not  go  any  further,  but  I  think  the  fact  that  these  providers  are  not 
here  today  and  they  were  not  brought  into  this  to  a  level  to  judge 
the  substance  really  raises  a  question  about  that. 

Finally,  let  me  just  say,  the  last  point  that  you  make  about  the 
ethics  here,  I  am  anxious  to  hear  Mr.  Vladeck  because  your  conclu- 
sion says,  "More  importantly,  his  participation  in  the  largest  of 
these  settlements  raise  conflict  of  interest  concerns  which  we  could 
not  resolve  given  his  refusal  to  meet  with  us,"  and  I  think  it  has 
been  at  least  indicated  by  his  attorney  that  he  was  prepared  to 
meet  with  you,  and  that  is  the  third  point  that  you  made  of  the 
three. 

I  think  he  could  have  erred  on  the  side  of  prudence  and  sub- 
mitted this  to  an  ethics  evaluation  because  of  his  past  connection 
and  then  some  conclusion  might  have  been  reached.  But  to  base 
the  whole  case  on  that  question,  or  really  coming  down  to  that 
question,  really  is  not  what  I  have  seen  in  the  past  from  the  GAO 
and  I  certainly  hope  that  subsequent  testimony  will  clarify  this. 
Thank  you. 

Senator  Collins.  Would  you  like  to  respond  to  that,  Mr.  Hast, 
or  would  you  just  as  soon  be  excused  at  this  point? 

Mr.  Hast.  No,  we  stand  behind  what  we  have  submitted  in  this 
report. 

Senator  Collins.  Thank  you  for  your  testimony. 

I  would  now  Hke  to  call  forth  oxir  second  panel  of  witnesses  this 
morning.  Both  of  these  witnesses  are  currently  employed  in  the  re- 
gional offices  of  the  Health  Care  Financing  Administration. 
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Our  first  witness  is  Jean  Ohl,  who  is  a  Technical  Health  Insxir- 
ance  Specialist  in  HCFA's  San  Francisco  Office.  Tony  Seubert  is  a 
Payment  Specialist  at  HCFA's  regional  office  in  New  York.  Both 
these  individuals  participated  in  the  settlement  negotiations  that 
resulted  in  the  eventual  compromise  of  Medicare  claims  in  the 
cases  involving  LA  County  and  the  Health  and  Hospitals  Corpora- 
tion of  New  York. 

Would  you  please  stand  so  that  I  can' swear  you  in.  Do  you  swear 
that  the  testimony  you  are  about  to  give  to  the  Subcommittee  will 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help 
you,  God? 

Ms.  Ohl.  I  do. 

Mr.  Seubert.  I  do. 

Senator  Collins.  Thank  you.  First  of  all,  I  want  to  thank  you 
very  much  for  being  here  today.  I  reahze  that  this  is  very  difficult 
for  you,  and  indeed,  Ms.  Ohl's  lawyer  has  expressed  concerns  to  the 
Subcommittee  staff  about  possible  retaliation  for  her  testimony.  I 
want  to  give  you  my  personal  assurance  that  if  there  is  any  such 
action  taS:en  agadnst  either  of  you  for  telling  the  truth  before  us 
today,  that  I  will  personally  get  involved.  We  count  on  our  civil 
servants  to  do  what  they  believe  is  right  and  to  tell  the  truth  to 
members  of  Congress,  and  I  just  want  you  to  have  that  personal 
assurance.  I  know  it  is  very  difficult,  nonetheless,  to  be  here  today 
and  I  appreciate  your  willingness  to  help  us  better  understand  the 
circumstances  of  these  settlements. 

Ms.  Ohl,  do  you  have  a  statement  you  would  like  to  make? 

Ms.  Ohl.  No,  Madam  Chairman,  I  do  not  have  a  statement. 

Senator  Collins.  Mr.  Seubert,  do  you  have  a  statement  you 
would  like  to  make? 

Mr.  Seubert.  No,  I  do  not. 

Senator  Collins.  Thank  you.  I  am  going  to  proceed  right  to 
questions,  then.  I  am  going  to  ask  each  of  you  to  be  sure  the  micro- 
phone is  right  in  front  of  you.  They  are  very  directional  and  it  is 
difficult  for  us  to  hear  you  if  you  are  not  speaking  directly  into  the 
microphone. 

Ms.  Ohl,  how  long  have  you  worked  for  HCFA  and  what  is  your 
current  position? 

TESTIMONY  OF  JEAN  OHL,  TECHNICAL  HEALTH  INSURANCE 
SPECIALIST,  HEALTH  CARE  FINANCING  ADMINISTRATION 

Ms.  Ohl.  I  joined  HCFA  in  1978  as  an  Audit  and  Reimbursement 
Specialist  in  the  Division  of  Medicare.  From  that  position,  I  moved 
into  Audit  and  Reimbursement  in  Medicaid.  In  1992,  I  became 
Manager  over  the  branch  that  contains  the  Audit  and  Reimburse- 
ment Section.  And  in  September  1999,  I  moved  out  of  management 
into  my  current  position,  which  is  a  technical  health  insurance  spe- 
cialist speciaHzing  in  fraud  and  abuse  and  other  special  projects. 

Senator  Collins.  So  you  have  been  with  HCFA  for  more  than  20 
years,  is  that  correct? 

Ms.  Ohl.  That  is  correct. 

Senator  Collins.  At  the  time  of  your  involvement  with  HCFA's 
settlement  with  LA  County,  what  was  your  job  title  and  responsi- 
bility? 
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Ms.  Ohl.  I  was  Branch  Manager  over  the  branch  that  was  Pro- 
gram Safeguards  in  the  Division  of  Medicare. 

Senator  Collins.  How  did  you  first  become  involved  in  the  nego- 
tiations with  LA  County  to  resolve  the  disputed  reimbursement 
claims? 

Ms.  Ohl.  In  mid-October  1996,  one  of  my  staff  on  my  Audit  and 
Reimbursement  Section,  Gary  Terada,  was  asked  by  another  indi- 
vidual in  Medicaid  to  look  at  a  letter  that  was  sent  him  by  LA 
County  explaining  that  Medicare  had  owed  LA  County  Hospital 
some  reimbursement.  Mr.  Coupar,  who  was  the  individual  in  Med- 
icaid that  came  to  Mr.  Terada,  because  Mr.  Coupar  did  not  know 
any  of  this,  and  had  asked  Mr.  Terada  to  look  into  this,  and  as 
Branch  Manager,  Mr.  Terada  kept  me  informed. 

In  early  November,  then,  another  letter  came  in  from  LA  County, 
again  as  a  result  of  some  information  that  Mr.  Terada  had  passed 
back  to  Mr.  Coupar,  and  this  early  November  letter  again  dis- 
cussed some  of  these  issues.  Then  in  mid-November,  we  received  in 
the  regional  office  an  E-mail  from  Mr.  Booth  in  central  office  HCFA 
asking  us  what  we  were  doing  abouWif  we  were  doing  an3dhing, 
even,  with  respect  to  a  settlement  on  LA  County. 

Senator  COLLINS.  At  some  point  during  the  settlement  process, 
did  Mr.  Booth  inform  you  that  he  was  taking  the  matter  away  from 
the  regional  office  and  that  he  would  handle  the  settlement  nego- 
tiations from  HCFAs  central  office  in  Washington? 

Ms.  Ohl.  He  wrote  an  E-mail  saying  that  he  behoved  they  could 
move  it  faster  than  the  fiscal  intermediary  could  because  of  a  lack 
of  documentation. 

Senator  COLLINS.  And  this  is  the  issue  where  LA  County  pro- 
vided some  documents  but  they  did  not  support  the  claims  that 
were  in  dispute,  is  that  correct? 

Ms.  Ohl.  They  were  not  able  to  provide  acceptable  documenta- 
tion to  support  what  they  had  claimed  on  their  cost  report  and 
which  they  had  under  appeal  at  that  time  with  the  PRRB. 

Senator  Collins.  Was  it  unusual  for  you  to  lose  jurisdiction  over 
the  settlement  of  a  claim  in  your  region?  Was  it  unusual  for  it  to 
be  taken  out  of  the  region  and  to  be  handled  by  Washington? 

Ms.  Ohl.  Well,  actually,  this  is  an  independent  appeal  process 
that  HCFA  is  not  to  interfere  in.  It  is  a  provider's  due  process,  and 
HCFA  is — tries  to  stay  out  of  it  so  it  keeps  its  independence.  We 
are  very  conscious  about  the  appeals  process  being  independent. 

Senator  Collins.  Do  you  recall  in  your  22  years  working  for 
HCFA  any  other  case  in  which  it  was  taken  out  of  the  region  and 
handled  at  Washington? 

Ms.  Ohl.  I  do  not. 

Senator  Collins.  So  this  was  the  only  case  that  you  remember 
in  your  22  years  at  HCFA? 

Ms.  Ohl.  This  was  very  iinusual,  yes,  the  only  one  I  remember. 

Senator  COLLINS.  And  did  Mr.  Booth  ever  tell  you  that  he  was 
\mder  direction  fi-om  Mr.  Vladeck,  HCFAs  Administrator,  to  re- 
solve the  dispute? 

Ms.  Ohl.  Yes,  he  did.  He  said  he  was  doing  this  as  a  personal 
favor  to  Mr.  Vladeck. 

Senator  COLLINS.  He  said  that  he  was  handling  it  as  a  personal 
favor  to  Mr.  Vladeck? 
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Ms.  Ohl.  That  is  correct. 

Senator  Collins.  Did  he  mention  that  part  of  the  purpose  was 
to  get  more  money  for  LA  County? 
Ms.  Ohl.  Yes,  he  did. 

Senator  COLLINS.  What  is  your  understanding  of  the  Federal 
Claims  Collection  Act?  Do  you  believe  that  the  Justice  Department 
does  need  to  sign  off  on  settlements  exceeding  $100,000,  based  on 
your  experience? 

Ms.  Ohl.  Yes,  they  do. 

Senator  COLLINS.  So  in  your  opinion,  had  you  been  handling  this 
case  in  the  normal  course,  had  it  not  been  so  highly  unusual,  in 
fact,  unique  in  your  career,  the  LA  County  settlement  would  have 
been  referred  to  both  the  Office  of  General  Counsel  and  the  Depart- 
ment of  Justice  for  review  and  approval? 

Ms.  Ohl.  Yes,  that  is  correct. 

Senator  Collins.  Ms.  Ohl,  did  you  and  the  other  officials  in  the 
regional  office  think  that  the  LA  County  settlement  was  a  good 
deal  for  the  Medicare  trust  fund? 

Ms.  Ohl.  No.  In  fact,  I  had  documented  my  concerns  in  an  E- 
mail  to  our  central  office  and  I  stated  in  that  E-mail  that  I  did  not 
think  this  was  in  Medicare's  best  interest  

Senator  Collins.  Let  

Ms.  Ohl.  And  I  was  not  alone  in  this.  The  whole  regional  office 
is  very  much  behind  me  in  this  position. 

Senator  Collins.  So  all  of  your  colleagues  who  are  familiar  with 
this  case  agreed  with  you  that  this  was  not  in  the  best  interest  of 
the  Medicare  trust  fund? 

Ms.  Ohl.  Those  of  us  working  in  the  Medicare  program,  that  is 
correct. 

Senator  COLLINS.  And  they  were  upset  about  what  was  hap- 
pening? 
Ms.  Ohl.  That  is  correct. 

Senator  COLLINS.  Could  I  show  you  the  E-mail  that  you  sent  to 
Mr.  Booth  responding  to  his  request  for  comments  on  the  draft  of 
the  proposed  agreement.  ^  Now,  again,  is  it  accurate  that  you  sent 
this  E-mail  because  you  wanted  to  be  on  record  that  you  were  very 
dissatisfied  with  this  settlement,  you  thought  it  was  a  bad  deal  for 
the  government? 

Ms.  Ohl.  Yes. 

Senator  COLLINS.  And  you  told  my  staff  that  you  were  shocked 
when  you  saw  the  proposed  settlement  and  the  terms  of  the  settle- 
ment. Why  was  that? 

Ms.  Ohl.  I  was  shocked  because  the  original  amounts  that  were 
claimed  on  the  hospital  cost  reports  for  LA  County  totaled  about 
$12  million  that  were  under  appeal  with  the  PRRB.  And,  additional 
docimientation  that  LA  County  had  provided  to  central  office  had 
shown  various  issues  that  they  felt  were  a  little  bit  higher  than 
that.  They  had  eventually  raised  that  amount  to  somewhere 
around  $32.5  million.  And,  I  thought  that  was  the  last  I  had  heard 
of  what  figures  we  were  talking. 

So  in  early  March  1997,  when  we  got  the  proposal  to  look  at  the 
settlement  agreement,  it  had  $51  million  in  there,  and  I  was  very 


^  See  Exhibit  No.  3  which  appears  in  the  Appendix  on  page  103. 
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surprised — extremely  surprised,  to  say  the  least.  I  went  back  to  my 
staff  to  ask  for  an  explanation,  to  see  if  he  could  explain  it.  He  was 
able  to  come  up  with  some  documents  to  show  me  that  in  mid-Jan- 
uary 1997,  Mr.  Booth  had  sent  some  documents  LA  County  had 
provided  to  the  fiscal  intermediary  to  get  a  background  explanation 
of  what  the  issues  were,  and  in  there,  the  figures  actually  totaled 
about  $53.6  milhon.  So,  actually,  further  on  in  this  very  same  E- 
mail,  I  asked  for  an  explanation  of  my  assumption  being  that  the 
$51  million  settlement  was  on  the  $53.6  million,  because  that  is  all 
I  knew  about. 

Senator  Collins.  Was  one  of  your  concerns,  and  I  believe  it  says 
in  the  E-mail  that  the  basic  dispute  between  LA  County  and  the 
fiscal  intermediary  is  one  of  recordkeeping  and  billing  require- 
ments or  the  lack  of  supporting  documentation,  rather  than  a  dif- 
ference in  policy  interpretation? 

Ms.  Ohl.  That  is  correct.  The  biggest  portion  of  this  was  bad 
debts.  LA  County  had  actually  several  times  delayed  their  hearing 
on  that  particular  issue  because  they  did  not  have  documentation 
to  support  their  position,  and  they  had  actually  sent  letters  to  the 
PRRB  asking  for  delays  because  they  did  not  have  documentation. 

Senator  Collins.  So  were  you  essentially  warning  Mr.  Booth 
that  LA  County  could  not  prove  its  claims  for  reimbursement  under 
Medicare? 

Ms.  Ohl.  They  would  not  be  able  to,  in  my  opinion  or  the  opinion 
of  the  fiscal  intermediary,  to  be  able  to  justiiy  all  of  what  they  were 
claiming. 

Senator  Collins.  Did  you  beheve  LA  County  was  getting  special 
treatment? 
Ms.  Ohl.  Yes,  I  did. 

Senator  Collins.  Are  you  aware  of  any  other  providers  in  your 
region  that  have  received  this  kind  of  special  treatment? 
Ms.  Ohl.  No,  I  am  not. 

Senator  COLLINS.  Is  that  part  of  the  reason  why  you  were  so 
upset  about  this  settlement? 

Ms.  Ohl.  I  beheve  that  was  the  major  reason.  A  process  like  this 
circumvented  the  normal  procedures  and  allowed  special  consider- 
ation. If  something  like  that  were  to  get  out,  it  would  set  very  bad 
precedents  and  we  would  be  inundated  with  additional  requests, 
and  it  was  clearly  outside  the  authority  we  in  the  regional  office 
would  have  to  deal  with  these. 

Senator  Collins.  Is  it  fair,  Ms.  Ohl,  to  say  that  you  thought 
HCFA  was  simply  giving  LA  County  the  money  without  regard  to 
whether  they  were  entitled  legsdly  to  reimbursement  under  Medi- 
care? 

Ms.  Ohl.  I  cannot  say  what  docimientation  LA  County  finally 
provided  to  central  office,  but  all  of  the  documentation  that  we  had 
seen  in  the  regional  office  or  that  our  fiscal  intermediary  had  seen 
clearly  did  not  support  the  amounts  that  were  being  claimed  in 
these  numbers. 

Senator  Collins.  Thank  you.  Senator  Levin. 

Senator  Levin.  Thank  you.  Madam  Chairman. 

When  we  say  LA  County,  is  that  like  a  group  of  hospitals? 

Ms.  Ohl.  They  have,  I  am  not  sure  of  the  number,  but  it  is  eight 
to  ten  hospitals. 
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Senator  Levin.  And  they  have  a  lot  of  health  care  centers? 
Ms.  Ohl.  Yes,  they  do. 

Senator  Levin.  Could  there  be  as  many  as  40  or  50  health  care 
centers? 

Ms.  Ohl.  I  am  not  sure  what  you  mean  by  health  care  centers, 
but  they  have  a  lot  of  outpatient  departments  associated  with  each 
of  those  hospitals  and  there  are  probably  even  more  than  that 
number. 

Senator  Levin.  The  figures  we  have  are  that  there  are  about  3 
million  outpatient  visits  a  year  at  these  facihties  and  that  they 
total  54.  Would  that  soimd  within  the  ballpark? 

Ms.  Ohl.  I  would  not  know,  sir. 

Senator  Levin.  Could  that  be  possible?  I  mean,  could  it  be  mil- 
Hons  of  outpatient  visits  a  year? 

Ms.  Ohl.  It  could  definitely  be.  LA  County  is  tremendously  large. 

Senator  Levin.  And  there  was  a  problem,  a  dispute,  whatever 
you  want  to  call  it,  a  bilHng  difference  that  covered  years  starting 
in  the  early  1980's? 

Ms.  Ohl.  There  were  actually  two  different  types  of  problems  we 
were  dealing  with.  We  were  dealing  with  LA  Count/s  inabiUty  to 
actually  submit  claims  for  services  provided,  and  that  was  actually 
in  another  part  of  the  division  that  I  did  not  have  first-hand  knowl- 
edge on.  The  part  that  I  was  looking  at  was  the  audit  side,  where 
it  talked  about  the  reimbursement  and  identification  of  costs  in- 
volved. With  bad  debts,  that  falls  under  my  area,  and  that  would 
be  the  coinsurance,  the  deductible  portion  of  the  claims  that  should 
have  been  billed.  And  yes,  they  did  have  problems  actually  submit- 
ting claims. 

Senator  Levin.  And  this  problem  that  existed  for  about — since 
the  early  1980's,  so  there  was  an  ongoing  problem  about  billings 
and  reimbursements  with  a  whole  bunch  of  hospitals  here,  is  that 
correct? 

Ms.  Ohl.  My  understanding  on  that  side,  on  the  claims  side,  is 
that  LA  County  was  developing  new  computer  systems  and  billing 
systems  that  were  supposed  to  be  ready  in  1992  or  1993.  Again,  it 
is  not  my  primary  area  of  responsibility,  but  those  are — I  had  been 
told  by  the  contractor  rep  for  Blue  Cross  of  California  at  the  time. 

Senator  Levin.  Now,  HCFA  had  actually  had  money  in  its  hands 
which  the  Los  Angeles  Hospital  claimed,  is  that  correct?  In  other 
words,  was  there  not,  once  this  process  began,  a  decision  by  HCFA 
to  hold  up  on  certain  reimbursements,  to  hold  back  on  certain  re- 
imbursements, is  that  correct? 

Ms.  Ohl.  HCFA  does  not  hold  back  on  reimbursement.  It  pays — 
when  the  claim  comes  in,  it  makes  an  interim  determination  and 
pays  that  amount.  There  is  a  final  settlement,  and  that  goes  on 
through  the  cost  report  at  the  end  of  the  fiscal  year.  Then  the  fiscal 
intermediary  is  responsible  for  settling  that  cost  report  through  an 
audit-type  process  and  that  audit  process  would  m^^e  adjustments 
for  any  costs  that  the  auditors  would  find  to  be  not  Medicare-re- 
lated, inappropriate,  unreasonable,  unnecessary,  and  that  would  be 
an  adjusted  amount.  Then  there  would  be  a  claim  that  would  go 
out  called  an  NPR,  the  Notice  of  Program  Reimbursement,  and  at 
that  point  in  time  is  when  Medicare,  if  there  was  an  overpayment, 
would  demand  payment  back  on  that. 
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Senator  Levin.  In  addition  to  demanding  payment  back,  they 
also  would  withhold  money  that  would  be  otherwise  owing  to  the 
hospitals,  is  that  correct? 

Ms.  Ohl.  Only  withhold  after  giving  the  provider  an  opportunity 
to  pay  or  ask  for  an  extended  repayment  plan,  and  if  neither  one 
of  those  were  met,  then  they  would  be  put  on  withhold. 

Senator  Levin.  Was  about  $53  miUion  then  withheld  here  from 
these  hospitals? 

Ms.  Ohl.  I  could  not  say.  I  do  not  know  where  the  $53  milhon 
came  from. 

Senator  LEVIN.  You  do  not  know  how  much  money  was  withheld, 
if  any,  from  these  hospitals? 

Ms.  Ohl.  I  am  trying  to  understand  how  to — try  to  figure  out 
how  to  explain  the  process  to  you,  sir.  The  cost  report  may  have 
actually  even  come  up  with  an  imderpayment  and  a  payment  may 
have  been  made  at  that  point  in  time.  I  do  not  know.  I  did  not  go 
back  in  the  history  and  see  that  process.  The  $53  milhon  figure 
came  from  LA  County,  I  presimie.  I  do  not  know  what  it  is  based 
on,  nor  do  I  know  if  it  was  ever  even  included  in  the  cost  report 
for  there  ever  to  have  been  a  withholding  on  it. 

Senator  Levin.  So  you  do  not  know  whether  there  was  an  NPR 
relative  to  these  hospitals? 

Ms.  Ohl.  There  is  an  NPR  related  to  them,  but  the  NPR,  in  that, 
there  is  only  $12  milhon  in  dispute. 

Senator  Levin.  Is  it  fair  to  say  there  were  a  lot  of  unresolved  re- 
imbursement claims  between  HCFA  and  the  hospitals? 

Ms.  Ohl.  Unresolved  reimbursement  adjustments  on  the  cost  re- 
port. 

Senator  Levin.  Right,  and  that  they  had  been  outstanding,  these 
differences,  disputes,  for  many,  many  years? 

Ms.  Ohl.  That  is  correct.  In  fact,  they  were  actually  scheduled 
to  be  heard  by  the  PRRB  and  delayed  at  the  request  of  LA  County. 

Senator  Levin.  And  the  unresolved  claims  had  gone  back  as  far 
as  the  early  1980's,  is  that  accurate,  do  you  know? 

Ms.  Ohl.  I  have  heard  as  early  as  1981,  but  I  believe  at  this 
point  in  time  things  had  been  settled  up  until  about  1986,  1987, 
1988,  so  there  is  really  only  at  this  point  in  time  going  back  to  the 
latter  part  of  the  1980's. 

Senator  Levin.  Let  me  read  you  a  letter  which  was  received,  I 
beheve  yesterday,  from  Congressman  Waxman,  that  I  would  ask  to 
be  made  part  of  the  record.^ 

Senator  Collins.  Without  objection. 

Senator  Levin.  "It  has  come  to  my  attention  that  the  Senate 
Governmental  Affairs  Subcommittee  is  conducting  a  hearing  tomor- 
row concerning  how  HCFA  settled  certain  Medicare  claims  in  1996, 
including  some  claims  relating  to  public  hospitals  in  LA  County.  I 
thought  it  might  be  useful  to  give  you  some  context  on  this  issue." 

"During  the  1995-96  period,  LA  County  was  in  a  period  of  severe 
fiscal  crisis  with  alarming  implications  for  the  continued  viabihty 
of  the  public  hospital  system.  There  were  threats  of  bankruptcy 
and  some  were  even  suggesting  that  the  county  would  have  to  walk 
away  entirely  from  their  obhgations  to  serve  the  poor.  There  was 


See  Exhibit  No.  28  which  appears  in  the  Appendix  on  page  246. 
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probably  not  a  member  of  the  LA  delegation  of  either  party  who 
was  not  aware  of  the  serious  threat  posed  to  continuing  health  care 
services  to  the  many  poor  and  uninsured  persons  who  were  served 
by  these  providers." 

"During  that  period,  the  California  State  administration  under 
Grovernor  Wilson  supported  and  forwarded  to  HCFA  proposals  for 
a  waiver  of  certain  Medicaid  requirements,  and  during  the  discus- 
sions of  the  county  and  State  with  HCFA,  the  severity  of  the  prob- 
lem facing  the  LA  health  system  was  undoubtedly  impressed  on 
HCFA  and  other  officials  in  the  administration.  Many  members  of 
the  delegation,  I  am  sure,  urged  HCFA  officials  to  act  appropriately 
and  responsively  in  whatever  areas  were  before  them  to  aid  the 
county  in  avoiding  what  loomed  as  a  public  health  disaster.  In 
other  words,  we  wanted  to  assure  that  inattention  or  bureaucratic 
delays  in  resolving  resolvable  issues  were  avoided  to  the  extent 
possible." 

Were  you  familiar  with  the  effort  on  the  part  of  the  California 
delegation  and  the  governor  to  get  this  matter  resolved  because  of 
the  financial  circumstances  of  the  hospitals? 

Ms.  Ohl.  I  knew  on  the  Medicaid  side  of  our  regional  office  that 
they  were  working  in  trjdng  to  see  what  could  be  done,  but  I  did 
not  know  the  details  related  to  that. 

Senator  Levin.  Thank  you.  Thank  you.  Madam  Chair. 

Senator  Collins.  Thank  you.  Senator  Thompson. 

Chairman  Thompson.  Thank  you  very  much. 

Mr.  Seubert,  let  me  ask  you  some  questions,  and  I  have  several 
questions  and  I  will  try  to  get  through  them  as  fast  as  I  can  here. 
I  imderstand  that  you  have  worked  for  HCFA  since  1976? 

TESTIMONY  OF  TONY  SEUBERT,  PAYMENT  SPECIALIST, 
HEALTH  CARE  FINANCING  ADMINISTRATION 

Mr.  Seubert.  That  is  correct. 

Chairman  THOMPSON.  You  are  currently  a  Payment  Specialist  in 
the  New  York  Regional  Office? 
Mr.  Seubert.  Correct. 

Chairman  Thompson.  You  previously  worked  in  overpayment  re- 
view for  many  years,  is  that  right? 
Mr.  Seubert.  I  did. 

Chairman  THOMPSON.  You  became  aware  of  the  settlement  nego- 
tiations between  the  New  York  City  Health  and  Hospital  Corpora- 
tion, HHC,  and  HCFA.  As  I  understand,  in  the  spring  of  1996, 
Chuck  Booth  called  the  regional  office  to  tell  you  about  a  meeting 
that  was  being  set  up  at  your  office  with  Empire,  the  fiscal  inter- 
mediary, and  HHC  to  discuss  the  appeals,  is  that  correct? 

Mr.  Seubert.  That  is  correct. 

Chairman  Thompson.  What  was  the  purpose  of  this  meeting? 

Mr.  Seubert.  As  I  understood  it,  the  purpose  was  to  initiate  a 
discussion  between  the  provider.  Health  and  Hospital  Corporation, 
and  HCFA  to  see  if  there  could  not  be  some  settlement  reached  or 
some  breaking  of  the  logjam. 

Chairman  THOMPSON.  When  Mr.  Booth  arrived  in  New  York,  did 
you  offer  to  help  him  in  any  way? 

Mr.  Seubert.  I  did. 

Chairman  THOMPSON.  What  was  Mr.  Booth's  response*? 
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Mr.  Seubert.  Mr.  Booth  cautioned  me.  I  think  his  words  were, 
"Do  yourself  a  favor,  stay  away  from  this." 

Chairman  THOMPSON.  What  did  you  think  Mr.  Booth  meant  by 
that  statement? 

Mr.  Seubert.  I  took  it  to  be  a  caution  that  this  was  highly  sen- 
sitive in  nature  and  that  there  woxild  be  some  rocky  shoals  and 
that  I  might  be  wise  to  give  it  some  distance  and  just  sit  at  the 
table. 

Chairman  THOMPSON.  Did  you  attend  that  first  meeting? 
Mr.  Seubert.  I  did. 

Chairman  THOMPSON.  Did  you  find  the  meeting  to  be  unusual  in 
any  way? 

Mr.  Seubert.  I  did,  Senator. 

Chairman  THOMPSON.  Why  was  it  unusual? 

Mr.  Seubert.  Similar  to  the  situation  that  I  just  heard  Jean  Ohl 
explain  in  California,  the  bad  debt  issue  was  a  prominent  issue 
under  discussion.  Bad  debt  is  a  relatively  straightforward  issue.  It 
is  a  matter  of  producing  docimientation  to  substantiate  a  provider's 
claim  for  reimbursement.  Essentially,  it  is  to  show  that  there  was, 
in  fact,  treatment  made  and  that  that  claim  for  payment  had  gone 
unpaid  and  that  all  necessary  action  had  been  made  to  collect  that 
debt. 

It  became  apparent  during  the  course  of  discussion  that  the  fiscal 
intermediary.  Empire  Blue  Cross,  felt  very  strongly  that  the  docu- 
mentation requirements  had  not  been  met.  At  some  point  during 
the  discussion,  Mr.  Booth  offered  a  suggestion  that  something 
called  the  disproportionate  share  percentage  be  inserted  in  lieu  of 
actual  hard  documentation  for  bad  debts,  and  that  was  very  im- 
usual. 

Chairman  Thompson.  And  why  was  that  unusual? 

Mr.  Seubert.  WeU,  it  would  be  a  proxy  in  lieu  of  documentation. 
Normally,  Medicare,  we  work  as  an  entitlement  program  

Chairman  THOMPSON.  In  other  words,  was  he  suggesting  a  settle- 
ment on  behalf  of  HCFA  that  was  based  on  no  empirical  data? 

Mr.  Seubert.  That  is  correct,  no  supportable  document,  or  no 
supportable,  auditable  documentation. 

Chairman  THOMPSON.  Did  anyone  else  find  that  meeting  to  be 
unusual? 

Mr.  Seubert.  Yes,  Senator. 

Chairman  THOMPSON.  Who? 

Mr.  Seubert.  WeU,  the  auditors  I  spoke  to  at  Empire  Blue  Cross 
and  the  Director  of  Audit  and  Reimbursement  were  somewhat  dis- 
turbed by  it. 

Chairman  THOMPSON.  Would  this  be  a  Mary  Adam  from  Empire? 

Mr.  Seubert.  She  was  and  still  is  the  Director  of  Audit  and  Re- 
imbursement at  Empire. 

Chairman  THOMPSON.  Was  she  one  of  the  ones  who  expressed 
shock  or  surprise? 

Mr.  Seubert.  Yes. 

Chairman  THOMPSON.  At  Mr.  Booth's  comments  and  methodology 
for  resolving  the  bad  debt  claim? 
Mr.  Seubert.  Yes. 

Chairman  Thompson.  Is  it  my  understanding  that  you  did  not 
attend  additional  meetings  related  to  the  settlement  negotiations? 


38 


Mr.  Seubert.  That  was  the  only  meeting  I  attended. 
Chairman  Thompson.  Why? 

Mr.  Seubert.  To  be  candid,  I  was  kind  of  disturbed  by  the  out- 
come of  the  meeting  and  the  direction  it  was  taking,  and  frankly, 
I  did  not  want  to  be  sitting  somewhere  like  here  today.  [Laughter.] 

Chairman  Thompson.  Well,  I  would  rather  be  sitting  here  with 
your  story  than  some  of  the  other  stories  that  we  are  going  to  hear. 

Do  you  believe  that  HCFA  gave  HHC  special  treatment? 

Mr.  Seubert.  I  do. 

Chairman  Thompson.  Were  they  trying  to  cut  a  special  break  for 
HCFA? 

Mr.  Seubert.  It  appeared  so.  Well,  not  for  HCFA,  but  for  the 
Health  and  Hospital  Corporation. 

Chairman  Thompson.  I  am  sorry,  for  HHC.  What  has  been  your 
experience  with  regard  to  HHC? 

Mr.  Seubert.  They  were  a  troubled  provider  chain.  At  any  point 
in  time,  there  were  about  a  dozen  hospitals,  sometimes  more,  some- 
times a  few  less  depending  on  who  was  still  in  business,  but  when 
I  say  troubled,  their  documentation  or  their  ability  to  produce  docu- 
ments to  substantiate  costs  that  were  claimed  by  the  Medicare  or 
in  the  Medicare  program  were  less  than  good. 

Chairman  THOMPSON.  What  is  HHC's  history  at  HCFA,  how  they 
have  been  treated? 

Mr.  Seubert.  Well,  they  had  a  record  for  appealing  almost  every- 
thing. I  think  at  the  time  that  this  settlement  was  reached,  there 
was  somewhat  in  excess  of  100  appeals  pending  and  they  were 
tardy  in  allowing  us  in  to  perform  audits  and  they  were  tardy  in 
producing  documentation.  They  were  a  problem  provider,  which  is 
not  to  say  that  they  did  not  have  a  lot  of  work  to  do.  In  terms  of 
our  deahngs  with  them,  though,  they  were  unable  to  substantiate 
costs  with  frequency. 

Chairman  Thompson.  Did  they  have  a  reputation  as  to  how  they 
were  treated  at  HCFA? 

Mr.  Seubert.  I  think  they  were  treated  with  kid  gloves  over  the 
years  because  they  did  deal  with  a  large  nimiber  of  inner-city  hos- 
pitals and  a  poor  population. 

Chairman  Thompson.  Were  you  concerned  that  the  settlement 
was  not  proper? 

Mr.  Seubert.  I  was. 

Chairman  Thompson.  Explain  that  a  little  bit. 

Mr.  Seubert.  I  was  concerned  with  two  things.  We  have  already 
talked  about  the  Federal  Claims  Collection  Act,  and  I  think  that 
that  was  still  a  factor.  My  understanding  is  that  under  the  Federal 
Claims  Collection  Act,  any  time  there  is  in  excess  of  $100,000  in 
controversy,  and  HCFA  did  have  a  claim  substantially  in  excess  of 
that  amount,  that  the  Department  of  Justice  was  supposed  to  sign 
off  on  any  agreements  that  were  reached. 

I  do  think  there  was  collection  made  on  the  original  debt  and 
some  of  that  might  not  have  been  totally  under  the  Federal  Claims 
Collection  Act.  But  it  is  my  understanding  that  part  of  the  debt 
was  still  outstanding  and  the  part  that  was  collected  was  under  ap- 
peal. In  fact,  the  whole  amount  was  under  appeal  to  the  Provider 
S^i^A  Review  Board,  but  as  Jean  Ohl  testified,  normally, 

HCFAs  position  is  one  of  non-involvement  in  the  process  once  an 


39 


appeal  is  initiated  before  the  Provider  Reimbursement  Review 
Board. 

Chairman  Thompson.  But  they  were  involved  in  the  process  in 
this  case  big-time? 
Mr.  Seubert.  Yes. 

Chairman  Thompson.  Do  you  think  HCFA  has  the  authority  to 
agree  to  compensate  HHC  for  bad  debts  in  the  past  or  into  the  fu- 
ture without  requiring  HHC  to  provide  proof  of  the  costs  that  they 
were  claiming? 

Mr.  Seubert.  In  the  past,  I  would  say  yes,  as  long  it  is  under 
the  threshold  of  $100,000  because  there  was  precedent  for  settle- 
ments being  reached  based  on  secondary  evidence.  Into  the  future, 
I  would  say  absolutely  not. 

Chairman  THOMPSON.  Have  you  ever  seen  the  actual  settlement 
agreement  with  HHC? 

Mr.  Seubert.  I  did,  subsequently. 

Chairman  THOMPSON.  From  what  you  know  of  the  settlement,  do 
you  think  it  was  a  good  deal  for  the  Medicare  trust  fund? 

Mr.  Seubert.  I  will  only  address  the  bad  debts,  because  that  is 
the  only  thing  I  had  a  discussion  about  with  the  folks  at  Empire 
Blue  Cross,  and  that  was  the  largest  part  of  the  settlement.  I  spoke 
to  the  Empire  auditors  at  length  about  it,  and  based  upon  the  dis- 
cussions I  had  with  them,  I  would  say  resoundingly,  no,  it  was  not 
a  good  deal. 

Chairman  Thompson.  Did  HHC  have  any  proof  whatsoever  for 
bad  debts? 

Mr.  Seubert.  My  understanding  is  they  had  some  and  they  were 
compensated  for  the  proof  that  they  presented.  The  issue  revolved 
around  those  debts  that  were  \msubstantiated. 

Chairman  THOMPSON.  Did  you  think-  HHC  would  have  prevailed 
on  the  merits  of  its  appeals  if  they  had  gone  before  the  PRRB? 

Mr.  Seubert.  Well,  clearly,  no.  I  have  not  looked  at  their  audit 
papers,  but  if  something  is  unsubstantiated,  again,  this  is  an  enti- 
tlement program  and  the  burden  is  on  the  provider  in  the  first  in- 
stance to  submit  documentation.  If  documentation  does  not  sub- 
stantiate the  claim,  it  cannot  be  supported  upon  appeal. 

Chairman  Thompson.  There  is  a  provision  on  page  2  of  the  set- 
tlement agreement,^  paragraph  1(b),  which  as  I  understand  it 
binds  HCFA  to  compensate  HHC  for  a  certain  percentage  of  all  fu- 
t\ire  bad  debt  claims  without  requiring  HHC  to  prove  that  they  in- 
curred those  costs.  Are  you  famiUar  with  that  part  of  the  agree- 
ment? 

Mr.  Seubert.  I  am.  I  have  read  that  part  of  the  agreement. 

Chairman  Thompson.  What  is  your  view  of  this  clause  of  the 
HHC  agreement? 

Mr.  Seubert.  I  find  it  mystifying.  Barring  an  approved  waiver 
agreement,  it  basically  carves  out  an  exception  for  Health  and  Hos- 
pital Corporation  as  opposed  to  all  other  providers  in  the  Medicare 
program. 

Chairman  THOMPSON.  Do  you  beheve  this  settlement  subverts 
the  audit  process? 
Mr.  Seubert.  I  do. 


1  See  Exhibit  No.  21b.  which  appears  in  the  Appendix  on  page  137. 
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Chairman  Thompson.  Well,  I  do  not  know  of  anything  that  I  can 
add  to  that,  other  than  to  thank  both  of  you.  We  have  seen  these 
problems  that  HCFA  has  had  in  times  past  and  now  we  are  under- 
standing why.  But  we  also  see  that  there  are  some  people  on  the 
inside  trying  to  do  the  right  thing,  and  I  want  to  tell  you  how  much 
I  appreciate  it  and  associate  myself  with  the  statements  of  the 
Chairman. 

Senator  Collins.  Thank  you.  Senator.  Senator  Durbin. 

Senator  DURBIN.  Thank  you.  Madam  Chair. 

I  just  have  a  few  brief  questions.  I  want  to  clarify  here.  The  GAO 
report  states  that  HCFA  agreed  to  accept  about  36  percent  of  the 
total  principal  at  issue  in  the  LA  County  case  and  the  Visiting 
Nurses  case.  Is  that  your  understanding? 

Mr.  Seubert.  Senator,  I  am  unfamiliar  with  those  two  cases.  The 
only  one  I  have  a  familiarity  with  is  the  Health  and  Hospital  Corp. 

Senator  Durbin.  Do  you  have  any  familiarity  with  those? 

Ms.  Ohl.  I  have  not  seen  the  GAO  report,  so  I  cannot  comment 
on  what  it  might  have  said. 

Senator  Durbin.  Well,  the  reason  I  raise  that  question  is  that  I 
am  told  that,  according  to  the  numbers  in  the  statement  from  Mr. 
Booth,  the  total  amount  at  issue  in  Los  Angeles  County  and  HHC 
was  $273  million.  Is  that  your  understanding? 

Ms.  Ohl.  In  Los  Angeles  Coimty,  what  was  claimed  on  the  cost 
report  and  that  was  under  appeal  was  closer  to  the  $12  million  fig- 
ure I  referenced  earlier.  And  then  as  Mr.  Booth  asked  for  addi- 
tional documentation  from  LA  County,  those  issues  grew  in  num- 
bers and  I  cannot  discuss  what  made  them  up  because  I  never  saw 
any  documentation. 

Senator  Durbin.  Then  I  will  pursue  this  question  with  Mr. 
Booth.  I  do  not  want  to  put  you  on  the  spot  on  something  you  are 
not  familiar  with,  but  it  is  my  understanding  that  the  total  amount 
at  issue  in  LA  County  and  HHC  was  $273  million  and  the  settle- 
ment was  for  $181  milHon,  recovery  of  about  67  percent,  and  that 
the  Visiting  Nurses  matter  was  settled  for  over  70  percent  of  the 
disputed  claim.  I  just  want  to  make  sure  that  that  is  clarified. 

But  could  I  ask  you  this,  Ms.  Ohl,  if  you  would.  I  read  in  the  tes- 
timony we  are  going  to  receive  from  Mr.  Vladeck  that  this  Los  An- 
geles County  situation  was,  he  characterized,  a  potentially  massive 
public  health  crisis  and  might  have  forced  hospitals  to  close  and 
outpatient  facilities  to  close,  as  well,  due  to  lack  of  funds.  Do  you 
think  that  is  a  fair  characterization? 

Ms.  Ohl.  I  am  not  familiar  with  the  details  at  that  time.  LA 
County,  in  fact,  I  mentioned  it  in  my  E-mail,  that  it  does  a  lot  of 
indigent  care,  a  lot  of  that  type  of  stuff,  but  I  do  not  imderstand— 
from  the  documentation  and  discussions  I  had  with  Blue  Cross  of 
California,  there  is  evidence  that  some  of  the  amounts  in  those  fig- 
ures were  for  patients  or  individuals  who  were  not  Medicare  bene- 
ficiaries. So  I  did  not  understand  how  we  could  use  Medicare  trust 
fund  dollars  to  pay  for  those,  and  I  suggested  alternatives  in  my 
E-mail,  such  as  grant  program. 

Senator  Durbin.  Again,  that  raises  the  question  about  why  the 
GAO  did  not  go  into  more  depth  in  terms  of  the  substance  of  this 
claim,  and  I  do  not  understand  that  still,  why  they  did  not  do  so 
after  they  made  some  rather  sweeping  conclusions  about  whether 
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the  amomit  of  settlement  was  adequate.  But  thank  you  very  much 
for  your  testimony. 

Senator  Collins.  I  want  to  thank  you  both  for  being  here  today 
and  for  your  complete  and  candid  responses  to  questioning. 

Senator  LEVIN.  May  I  ask  one  more  question? 

Senator  Collins.  If  it  is  quick. 

Senator  Levin.  Thank  you,  Madam  Chairman. 

There  was  a  claim  that  HHS  had  against  HCFA,  is  that  not  cor- 
rect? 

Mr.  Seubert.  HHC,  Health  and  Hospital  Corp. 

Senator  Levin.  I  am  sorry.  HHC  had  a  claim  against  HCFA  be- 
cause HCFA  had  withheld  a  significant  amount  of  money,  is  that 
right? 

Mr.  Seubert.  It  was  an  appeal.  They  had  an  appeal  of  monies 
that  they  claimed  against  HCFA. 

Senator  Levin.  But  that  money  was  basically  withheld  by  HCFA, 
was  it  not? 

Mr.  Seubert.  I  beheve  it  was  partially  withheld.  I  believe  some 
was  still  outstanding  and  some  had  been  

Senator  Levin.  Do  you  know  about  how  much  money?  Would  it 
be  in  the  $100  million  range? 

Mr.  Seubert.  I  think  initially,  the  amount  in  controversy  was  in 
the  $100  million  range,  but  how  much  was  still  outstanding,  I  am 
not  certain  of.  Senator. 

Senator  Levin.  But  is  it  possible  that  there  was  $100  million 
that  HCFA  had  withheld  that  HHC  was  claiming?  Is  that  possible? 

Mr.  Seubert.  It  is. 

Senator  Levin.  Because  sometimes  we  talk  about  overpayments, 
claims  and  so  forth.  In  this  case,  I  understand,  money,  a  signifi- 
cant, large  amoimt  of  money,  had  been  withheld  by  HCFA  which 
HHC  claimed,  and  that  is  what  the  dispute  was  about.  In  ordinary 
parlance,  it  was  a  claim  that  HHC  had  against  HCFA  for  money 
which  had  been  withheld  by  HCFA. 

But  we  talked  to  Rick  Langfelder,  of  HHC  about  the  documenta- 
tion. He  said  that  HHC  had  given  HCFA  a  room  full  of  documents 
on  their  bad  debts.  Did  they  give  a  large  number  of  documents  on 
bad  debts? 

Mr.  Seubert.  My  understanding  is,  yes,  it  was  a — because  there 
were  at  least  12  hospitals  involved  and  bad  debt,  by  its  very  na- 
ture, particularly  on  the  outpatient  side,  involves  one  record  for 
each  claim  paid,  so  there  was  quite  

Senator  Levin.  Does  HHC  have  11  hospitals,  three  skilled  nurs- 
ing faciUties,  and  service  perhaps  5  million  outpatients  a  year? 

Mr.  Seubert.  That  sounds  accurate. 

Senator  Levin.  And  the  settlement  in  question  here  covered 
about  11  years,  is  that  correct,  from  1982  to  1993? 
Mr.  Seubert.  My  understanding  was  1983  to  1993,  yes. 
Senator  Levin.  Eighty-three  to  

Mr.  Seubert.  Eighty-three  to  1993  was  my  understanding. 

Senator  Levin.  Thank  you  both  for  coming  forward. 

Senator  Collins.  Again,  I  very  much  appreciate  your  testimony 
and  your  coming  forward  and  explaining  the  circumstances  of  these 
cases  to  us.  Thank  you. 

Mr.  Seubert.  Thank  you,  Senators.  • 
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Senator  Collins.  Our  next  witness  this  morning  is  Charles 
Booth,  who  is  currently  the  Director  of  the  Financial  Services 
Group  for  the  Health  Care  Financing  Administration.  Mr.  Booth 
executed  the  three  overpajonent  settlements  at  the  center  of  the 
Subcommittee's  investigation.  He  has  been  an  employee  of  HCFA 
since  1977,  but  actually  originally  joined  the  Medicare  program  at 
its  inception  in  1965  when  he  was  employed  by  the  Social  Security 
Administration. 

I  would  now  like  to  administer  the  oath  to  you.  Do  you  swear 
that  the  testimony  you  are  about  to  give  will  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,,  so  help  you,  God? 

Mr.  Booth.  I  do. 

Senator  Collins.  Thank  you,  Mr.  Booth.  Mr.  Booth,  would  you 
like  to  proceed  with  your  statement? 

TESTIMONY  OF  CHARLES  R.  BOOTH,i  DIRECTOR,  FINANCIAL 
SERVICES  GROUP,  HEALTH  CARE  FINANCING  ADMINESTRA. 
TION 

Mr.  Booth.  Thank  you,  Madam  Chairman.  Madam  Chairman 
and  members  of  the  Subcommittee,  good  morning.  My  name  is 
Charles  R.  Booth.  I  am  a  career  Feder^  employee  and  have  worked 
for  the  Federal  Government  for  40  years.  I  am  Director  of  the  Fi- 
nancial Services  Group,  Office  of  Financial  Management  in  the 
Health  Care  Financing  Administration.  In  that  position,  I  am  re- 
sponsible for  the  management  of  the  agency's  current  administra- 
tive budget  and  spending.  I  have  held  this  position  since  July 
1977—1997,  excuse  me. 

From  1984  through  1994,  I  was  the  Director  of  the  Office  of  Pay- 
ment Policy  in  the  Bureau  of  Policy  Development.  In  about  1988, 
the  name  of  the  office  was  changed  from  the  Office  of  Reimburse- 
ment Policy  and  the  name  of  the  bureau  was  changed  from  the  Bu- 
reau of  Eligibility,  Reimbursement,  and  Coverage,  but  the  frinc- 
tions  were  essentially  the  same. 

I  directed  a  staff  to  determine  the  administrative  policies  for  rea- 
sonable cost  reimbursement,  reasonable  charge  payment,  and  pay- 
ment under  a  variety  of  fee  schedules  as  Congress  enacted  them 
over  the  years.  In  addition,  when  disputes  arose  about  the  meaning 
of  various  policy  interpretations,  my  staff  and  I  responded  to  those 
inquiries.  Some  of  those  disputes  involved  the  Office  of  the  General 
Counsel  of  Health  and  Human  Services.  I  was  the  person  they  con- 
sulted about  HCFA's  views  on  whether  to  settle  or  appeal  certain 
cases,  including  those  that  arose  from  decisions  issued  by  the  Pro- 
vider Reimbursement  Review  Board. 

In  November  1994,  there  was  a  reorganization  within  the  Bureau 
of  Policy  Development  and  my  role  changed  somewhat.  I  assumed 
more  responsibilities  for  hospitals  but  no  longer  had  the  paj^ent 
policy  responsibility  for  physician  services,  home  health  agencies, 
or  skilled  nursing  facilities.  I  held  that  position  until  July  1997. 

A  dispute  arose  in  the  early  1990's  between  the  Visiting  Nurses 
Service  of  New  York,  VNS,  and  its  fiscal  intermediary.  United  Gov- 
ernment Services.  United  Government  Services  had  reviewed  cer- 
tam  costs  for  this  home  health  agency  which  it  wanted  to  disallow. 


iThe  prepared  statement  of  Mr.  Booth  appears  in  the  Appendix  on  page  78. 
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Because  the  consequences  were  very  significant,  United  Grovem- 
ment  Services  discussed  them  with  members  of  my  staff  and  me. 
Representatives  from  VNS  also  met  with  us.  Those  meetings  oc- 
curred in  the  fall  of  1993.  There  were  also  a  variety  of  phone  calls 
with  United  Grovemment  Services  representatives  and  other  phone 
calls  with  an  attorney  representing  Visiting  Nurses  Services. 

Visiting  Nurses  clearly  wanted  to  reach  some  compromise  with 
United  Government  Services  before  any  final  decisions  were  made. 
United  Government  Services  asked  us  in  late  February  1994  if 
HCFA  was  in  agreement  with  its  proposed  action.  After  checking 
with  Thomas  Ault,  who  at  the  time  was  the  Director  of  the  Bureau 
of  Pohcy  Development  and  my  immediate  superior,  we  said  we 
were. 

United  Government  Services  issued  its  decisions,  those  are  No- 
tices of  Program  Reimbursement,  at  the  end  of  February  1994. 
Within  a  few  days,  Mr.  Ault  directed  me  to  find  a  way  to  settle  this 
issue.  He  asked  me  to  meet  with  representatives  from  Visiting 
Nurses  Services  to  find  some  middle  ground  because  the  amount  at 
issue  was  too  great.  He  indicated  tins  needed  to  be  accomplished 
quickly. 

As  a  result,  I  met  with  representatives  from  Visiting  Nurses 
Service  and  United  Grovernment  Services  on  or  about  March  10, 
1994,  and  we  reached  an  agreement.  •  The  settlement  agreement 
was  drafted  by  United  Government  Services,  was  reviewed  at 
length  by  Visiting  Nurses  Service,  United  Government  Services, 
and  me,  and  finally  signed  in  April  1995. 

The  main  issue  in  this  dispute  was  whether  the  length  of  time 
Visiting  Nurses  Services  claimed  for  nurses  aides'  visits  was  rea- 
sonable. Visiting  Nurses  served  a  large  Medicaid  population  as  well 
as  a  large  Medicare  population.  The  aides  provided  services  to  the 
Medicaid  population  that  went  beyond  those  for  which  Medicare 
would  normally  pay.  These  included  homemaker  services  such  as 
food  shopping.  While  the  average  length  of  the  Medicare  visit  was 
a  httle  over  3  hours,  the  average  length  of  the  Medicaid  visit  was 
about  12  hours.  Visiting  Nurses  Services  claimed  that  we  should 
average  all  the  aide  visit  time  for  all  patients  and  that  Medicare 
should  pay  the  cost  based  on  that  average  for  aide  visits  provided 
for  Medicare  beneficiaries. 

United  Grovemment  Services  contended  the  aide  visits  for  Med- 
icaid beneficiaries  were  not  like  those  provided  to  Medicare  bene- 
ficiaries and  that  Medicare  should  pay  only  for  the  time  the  aides 
spent  with  Medicare  patients,  carving  those  out  from  the  other  vis- 
its. Costs  for  several  years  were  at  issue.  United  Grovemment  Serv- 
ices was  proposing  to  disallow  about  $93  million.  As  a  result  of  the 
settlement,  Visiting  Nurses  Services  paid  the  Government  approxi- 
mately $67  million. 

In  late  January  1996,  Mr.  Ault,  still  my  immediate  supervisor, 
gave  me  a  note  dated  January  19,  1996,  from  Rick  Langfelder  to 
his  boss,  Maria  Mitchell.  Mr.  Ault  told  me  to  look  into  it,  contact 
Mr.  Langfelder,  find  out  what  was  going  on.  Mr.  Langfelder  worked 
for  the  New  York  Health  and  Hospitals  Corporation,  HHC,  an 
agency  of  the  New  York  City  Government  that  operated  several 
hospitals.  It  was  not  clear  from  the  January  19  note  what  the 
issues  were. 
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I  did  contact  Mr.  Langfelder,  met  with  him  and  others  from  HHC 
in  February  1996.  There  were  several  issues  HHC  had  with  its  fis- 
cal intermediary,  Empire  Blue  Cross,  going  back  to  the  early 
1980's.  We  discussed  these  issues  again  in  May.  However,  by  then, 
I  had  heard  directly  from  Bruce  Vladeck,  the  Administrator  of  the 
Health  Care  Financing  Administration  from  May  1993  until  Sep- 
tember 1997.  Dr.  Vladeck  inquired  about  what  progress  was  being 
made  to  settle  the  issues  raised  by  HHC.  He  was  obviously  dis- 
appointed by  the  lack  of  progress  in  settling  these  issues  and  ex- 
pressed his  strong  desire  to  see  more  progress. 

I  met  again  with  Langfelder  and  the  others  from  HHC  at  the 
HCFA  regional  office  in  New  York.  That  meeting  took  place  in 
June.  Representatives  from  Empire  also  attended.  I  had  called  Wil- 
ham  Toby,  the  Regional  Administrator  in  New  York,  to  ask  if  we 
could  use  space  in  his  office  as  I  believed  it  would  be  better  to  meet 
there  than  at  HHC.  Tony  Seubert  attended  the  meeting  for  Mr. 
Toby.  We  discussed  the  issues  and  HHC's  estimate  of  the  value  of 
those  issues  but  made  little  progress  toward  resolution. 

Dr.  Vladeck  inquired  about  the  status  of  the  negotiation  soon 
after  the  June  meeting.  He  advised  me  that  he  needed  to  "report 
to  the  6th  floor."  I  took  that  to  mean  the  Department's  Office  of  the 
Secretary,  but  Dr.  Vladeck  provided  no  further  description.  Par- 
enthetically, it  is  common  within  the  agency  to  refer  to  the  6th 
floor  as  meaning  the  Office  of  the  Secretary. 

He  was  clearly  not  happy  that  very  little  progress  had  been  made 
at  the  June  meeting.  I  recall  sending  him  an  E-mail  sajdng  that 
I  believed  that  if  we  moved  quickly  to  settle  the  issues,  we  would 
end  up  paying  more  money.  His  reply  was  that  he  wanted  it  settled 
very  quickly,  that  it  was  worth  the  extra  money.  I  took  this  to  be 
his  clear  direction  to  settle  the  issues. 

An  agreement  was  reached  in  mid-August.  That  meeting  was 
also  at  the  regional  office.  Empire  drafted  the  settlement  agree- 
ment, which  was  reviewed  by  all  the  parties  and  signed  in  mid- 
September.  The  issues  settled  were  worth  approximately  $200  mil- 
lion and  Empire  paid  HHC  approximately  $130  million. 

In  November  1996,  I  received  a  phone  call  from  an  analyst  in  the 
Office  of  Research  and  Demonstrations  of  the  Health  Care  Financ- 
ing Administration  advising  that  Dr.  Vladeck  wanted  me  to  look 
into  a  dispute  between  the  Los  Angeles  County  Hospitals  and  their 
fiscal  intermediary,  Blue  Cross  of  California.  I  had  a  short  discus- 
sion with  Dr.  Vladeck  in  late  November  or  early  December  1996, 
when  he  advised  me  that  the  time  pressure  was  not  quite  so  se- 
vere. It  was  very  clear  to  me  that  this  was  a  directive  from  Dr. 
Vladeck  that  he  wanted  this  matter  settled,  as  well. 

I  contacted  representatives  from  Los  Angeles  County,  had  discus- 
sions with  representatives  from  Blue  Cross  of  California,  and 
reached  a  settlement  agreement  with  county  representatives  in  late 
February  1997.  As  with  HHC,  there  were  several  issues  in  dispute. 
I  drafted  a  settlement  agreement  along  similar  lines  as  the  HHC 
agreement  and  sent  it  to  representative  from  Los  Angeles  Coimty, 
the  fiscal  intermediary,  and  the  HCFA  regional  office  in  San  Fran- 
cisco. The  agreement  was  revised  somewhat  and  signed  and  Blue 
Cross  paid  Los  Angeles  County  about  $51  miUion.  The  value  of  the 
issues  in  dispute  was  about  $73  million. 
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I  believed  at  the  time  and  I  believe  now  that  I  was  acting  under 
the  express  direction  of  Mr.  Ault  in  the  first  instance  and  Dr. 
Vladeck  in  the  latter  two.  I  beheved  at  the  time  the  settlements 
were  appropriate.  I  now  know  that  I  should  not  have  agreed  to  or 
signed  those  settlements  without  the  involvement  of  the  Depart- 
ment's Office  of  Greneral  Counsel  and  agreement  from  the  Depart- 
ment of  Justice.  At  no  time  did  I  intend  to  violate  any  rules,  regu- 
lations, or  laws. 

I  have  spent  33  years  of  my  40-year  career  working  for  the  Medi- 
care program,  and  I  have  tried  to  work  for  the  best  interests  of 
Medicare  beneficiaries  and  the  Medicare  program  during  this  pe- 
riod. Thank  you,  I  will  try  to  respond  to  any  of  your  questions. 

Senator  Collins.  Thank  you,  Mr.  Booth. 

Mr.  Booth,  you  just  mentioned  that  you  have  been  with  the 
Medicare  program  since  its  inception,  for  more  than  30  years.  Dur- 
ing that  time,  were  there  other  occasions  in  which  the  Adminis- 
trator of  HCFA  called  you  and  directed  you  to  settle  cases  like 
these  three? 

Mr.  Booth.  No,  Madam  Chairman,  there  were  not. 
Senator  Collins.  So  

Mr.  Booth.  May  I  say,  there  were  other  situations  in  which  peo- 
ple came  to  see  me  saying  the  administrator  sent  them.  I  normally 
did  not  beUeve  them.  These  were  the  only  three  where  now — in  the 
first  instance,  in  VNS,  I  dealt  only  with  Mr.  Ault  until  after  the 
agreement  was  made.  In  the  second  2,  I  dealt  with  Dr.  Vladeck  di- 
rectly. 

Senator  Collins.  In  your  deposition,  you  said  that  the  request 
came  fi*om  Mr.  Ault  but  clearly  he  was  acting  at  the  behest  of  Mr. 
Vladeck,  is  that  correct? 

Mr.  Booth.  I  thought  I  said  that  was  my  beUef. 

Senator  Collins.  OK. 

Mr.  Booth.  But  Dr.  Vladeck  had  no  contact  with  me  on  the  VNS 
matter  until  after  the  VNS  matter  had  been  settled. 
Senator  COLLINS.  But  did  on  the  other  2? 
Mr.  Booth.  But  did  on  the  other  2. 

Senator  Collins.  On  those  2,  those  were  the  only  times  in  your 
more  than  30-year  career  when  the  direction  clearly  came  fi-om  the 
administrator? 

Mr.  Booth.  Yes,  but  let  me  say  that  I  was  in  the  policy  position 
from  1984  to  basically  Jiily  1997.  Those  are  the  only  times  the  ad- 
ministrator would  have  come  to  me  iinder  those  circimistances.  I 
had  other  responsibilities  in  other  aspects  of  the  program  prior  to 
that,  so  I  think  the  characterization  that — I  mean,  other  adminis- 
trators came  to  me  to  do  other  things,  but  not  settlements. 

Senator  COLLINS.  Not  settlements?  And  in  your  deposition,  you 
said  to  the  Subcommittee  that  these  were  clearly  outside  of  our 
normal  practice  because  of  the  way  in  which  you  were  asked  to  do 
them.  Do  you  stand  by  that  statement? 

Mr.  Booth.  Yes,  Madam  Chairman,  I  do. 

Senator  Collins.  I  would  like  to  ask  you  some  details  about  the 
HHC  case  and  to  flesh  out  the  testimony  that  you  have  given  us. 
Now,  it  is  my  understanding,  based  on  your  deposition  and  yoxir 
testimony,  that  in  the  spring  of  1996,  Mr.  Vladeck  asked  you  to 
look  into  the  outstanding  Medicare  appeals  involving  HHC  and 
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that  he  asked  you  to  give  him  periodic  status  reports.  Did  he  ex- 
plain to  you  why  he  wanted  status  reports? 

Mr.  Booth.  Not  at  first.  After  about  the  second  one,  he  said  that 
he  needed  to  report  to  the  6th  floor. 

Senator  Collins.  And  you  have  explained  that  that  is  where  the 
Secretary's  office  is? 

Mr.  Booth.  Yes,  Madam  Chairman. 

Senator  Collins.  And  in  the  common  parlance  of  HCFA,  when 
you  refer  to  the  6th  floor,  you  are  referring  to  the  Secretar5r's  office? 
Mr.  Booth.  Normally,  yes. 

Senator  Collins.  In  July  1996,  did  Mr.  Vladeck  send  you  an  E- 
mail  commenting  on  the  pace  at  which  the  negotiations  were  mov- 
ing? 

Mr.  Booth.  I  thought  that  E-mail  was  probably  in  June,  but  I 
would  not  dispute  that  it  was  June  or  July. 

Senator  Collins.  Did  he  express  his  hope  or  his  opinion  that  the 
pace  was  too  slow  and  he  wanted  you  to  pick  up  the  pace  of  the 
negotiations? 

Mr.  Booth.  It  was  clear  that  he  wanted  the  matter  settled  and 
he  wanted  it  settled  very  quickly. 

Senator  Collins.  In  response  to  the  concerns  that  Mr.  Vladeck 
expressed  to  you  about  the  pace  not  being  fast  enough,  did  you  ad- 
vise him  that  if  you  rushed  the  process,  it  could  end  up  costing 
HCFA  and  additional  $8  to  $10  million? 

Mr.  Booth.  Yes,  Madam  Chairman,  I  did. 

Senator  Collins.  And  what  did  Mr,  Vladeck  reply  when  you  ex- 
pressed this  concern  that  if  you  hurried  the  process,  the  Medicare 
trust  fund  could  end  up  paying  $8  to  $10  million  more  money? 

Mr.  Booth.  I  cannot  remember  the  quote  exactly,  but  the  essence 
was  that  time  was  more  important  than  money. 

Senator  Collins.  Did  that  exchange  leave  you  with  the  impres- 
sion that  completing  the  settlement  quickly  was  more  important 
than  the  actual  amount  of  the  settlement,  than  trying  to  maximize 
the  amoimt  that  the  government  would  recover? 

Mr.  Booth.  Yes,  but  may  I  add  that  the  government  actually  had 
the  money. 

Senator  Collins.  Had  the  money,  because  it  had  been  withheld. 

Mr.  Booth.  Right.  In  the  cost  settlements  fi-om  1983  through 
1992,  at  least,  and  in  some  cases  I  think  1993,  when  the  costs  were 
settled  and  the  Notices  of  Program  Reimbursement  were  issued, 
the  fiscal  intermediary  then  took  whatever  money  was  owed,  if 
there  was  money  owed,  based  on  the  intermediar/s  assessment  of 
the  value  of  the  issues.  And  so  all  the  money  that  we  were  dis- 
cussing during  the  settlement  negotiations  was  in  the  Medicare 
trust  fiind. 

Senator  Collins.  And  after  Mr.  Vladeck  expressed  concern  to 
you  about  the  speed  of  the  negotiations,  how  long  was  it,  approxi- 
mately, before  you  reached  an  agreement  with  HHC,  do  you  recall? 

Mr.  Booth.  The  agreement  was  reached  in  mid- August  

Senator  Collins.  So  it  was  within  a  few  weeks? 

Mr.  Booth.  So  within  a  few  weeks,  but  three  to  six. 

Senator  COLLINS.  And  as  a  result  of  the  agreement,  HCFA 
agreed  to  reimburse  HHC  or  to  pay  HHC  for  roughly  $130  million 
of  the  $155  million  in  dispute,  is  that  correct? 
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Mr.  Booth.  My  recollection  is  that  there  was  approximately  $200 
miUion  in  dispute,  not  155.  But  we  did  agree  to  pay  $130  million. 

Senator  Collins.  So  what  you  are  sajdng  is  the  amount  forgiven 
may  be  even  more  than  I  realized  based  on  the  GAO  report,  which 
was  an  estimate  of  $155  miUion?  Your  recollection  is  that  the  total 
amount  in  dispute  may  have  been  about  $200  million,  is  that  cor- 
rect? 

Mr.  Booth.  Yes,  but  we  paid  130  out  of  200,  not  130  out  of  155. 
So  we  got  a  better  deal  than  I  think  at  least  the  GAO  testimony 
this  morning  would  have  led  me  to  believe.  And  I  had  given  the 
GAO  those  numbers  when  I  had  met  with  them  as  early  as  May 
1999. 

Senator  Collins.  Was  the  primary  issue  in  dispute  that  HHC 
did  not  have  the  proof  to  document  its  claims  for  reimbursement 
of  bad  debts  under  Medicare? 

Mr.  Booth.  Yes. 

Senator  Collins.  And  did  this  settlement  with  HHC  essentially 
cut  them  a  break  by  reimbursing  the  hospital  for  a  percentage  of 
the  bad  debt  costs  without  HHC  having  to  prove  that  they  actually 
incurred  the  costs? 

Mr.  Booth.  No. 

Senator  Collins.  Tell  me  what  the  settlement  did. 

Mr.  Booth.  It  was  clear  that  Medicare  beneficiaries  received 
both  inpatient  and  outpatient  services.  When  a  Medicare  bene- 
ficiary receives  a  service  for  which  there  is  a  deductible  and  the 
Medicare  beneficiary  is  unable  to  pay  that  deductible  or  unwilHng 
to  pay  that  deductible,  then  there  are  some  things  that  the  pro- 
vider, in  this  case,  HHC,  needs  to  do.  They  need  to  document 
whether  or  not  the  patient  is  indigent,  and  if  the  patient  is  not  in- 
digent, they  are  then  required  to  send  the  patient  at  least  two  let- 
ters demanding  pajonent  of  that  deductible  or  coinsurance. 

What  the  issue  was,  was  whether  or  not  Health  and  Hospitals 
Corporation  in  this  case,  and  LA  County  in  the  other,  could  actu- 
ally produce  proof  that  they  had  sent  those  letters  or  whether  they 
had  proof  that  they  had  asked  the  right  questions  to  determine 
whether  or  not  the  patient  was  indigent.  It  was  not,  in  my  view, 
a  question  of  whether  or  not  the  services  had  been  rendered  and 
the  costs  had  been  inciirred.  The  intermediaries  in  both  cases  had 
paid  interim  pa5maents  for  the  bills  as  they  were  processed.  That 
led  me  to  believe,  at  least,  based  on  my  discussions  with  both  of 
the  intermediaries  involved  and  with  the  providers,  that  the  costs, 
indeed,  had  been  incurred.  It  was  the  question  of  not  being  able  to 
prove  that  all  the  documentation  was  available. 

Senator  COLLINS.  Mr.  Booth,  in  your  deposition,  your  sworn  dep- 
osition before  the  Subcommittee  staff,  you  said,  quote,  "In  a  couple 
of  areas,  we  allowed  past  poor  practices  to  be  csirried  into  the  fu- 
ture, and  by  basically  not  requiring  documentation,  we  were  giving 
them  a  break."  Do  you  stand  by  that  statement? 

Mr.  Booth.  Yes,  Madam  Chairman,  I  do.  The  practices  were  poor 
because  they  did  not  have  all  the  documentation  that  the  inter- 
mediary felt  was  necessary. 

Senator  COLLINS.  Do  you  feel  that  Mr.  Vladeck  pressured  you  to 
get  the  HHC  deal  done? 

Mr.  Booth.  Yes,  Madam  Chairman,  I  do. 
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Senator  Collins.  Did  you  know  that  Mr.  Vladeck,  prior  to  be- 
coming the  Administrator  of  HCFA,  served  as  a  director  of  HHC? 

Mr.  Booth.  I  do  not  know  whether  I  knew  that  or  not.  I  do  not 
think  it  would  have  been  relevant  one  way  or  the  other. 

Senator  Collins.  Senator  Levin. 

Senator  LEVIN.  Thank  you,  Madam  Chairman. 

GAG  has  said  that  you  told  them  that  you  knew  at  the  time  that 
the  settlements  were  not  in  the  government's  best  interest,  is  that 
true? 

Mr.  Booth.  No,  sir. 

Senator  Levin.  Did  you  beheve  at  the  time  that  these  settle- 
ments were  in  the  government's  best  interest? 
Mr.  Booth.  Yes,  sir,  I  did. 

Senator  Levin.  Did  you  hear  the  GAG  testify  today? 
Mr.  Booth.  Yes,  Senator  Levin,  I  did. 

Senator  Levin.  And  you  are  telUng  us  under  oath  that  you  deny 
that  you  ever  told  the  GAG  that  you  beheved  at  the  time  that  these 
settlements  were  not  in  the  government's  best  interest,  and  in  fact, 
you  did  believe  at  the  time  that  they  were  in  the  government's  best 
interest,  is  that  correct? 

Mr.  Booth.  Yes,  sir.  I  told  them  that,  in  retrospect,  since  I  did 
not  follow  the  procedure  that  I  should  have  to  get  the  Department 
of  Justice  lawyers  involved,  that  in  retrospect,  there  were  certainly 
defects  in  the  settlements. 

Secondly,  I  told  them  that  I  have  never  dealt  with  a  settlement 
of  any  kind  with — no  matter  who  was  involved  or  how  many  people 
were  involved,  that  I  was  ever  totally  happy  with.  I  still  question 
whether  I  paid  too  much  for  my  last  car.  And  it  is  in  that  hght  that 
I  question  whether  or  not  we  got  the  best  deal  for  the  government. 
But  I  have  done  that  with  virtually  every  settlement  I  have  ever 
been  involved  in.  This  is  not  different  from  that  in  terms  of  the 
substance  of  the  settlement. 

Senator  LEVIN.  But  I  want  to  be  real  clear,  because  this  is,  it 
seems  to  me,  critical,  whether  or  not  you  at  the  time  beheved  that 
this  settlement  was  in  the  best  interest  of  the  government.  You  are 
testifying  here  today  under  oath,  I  believed  at  the  time  the  settle- 
ments were  appropriate,  is  that  correct? 

Mr.  Booth.  Yes,  sir. 

Senator  Levin.  And  you  did  not  tell  the  GAG  that,  at  the  time, 
you  did  not  beheve  that  the  settlements  were  appropriate,  is  that 
true? 

Mr.  Booth.  That  is  correct. 

Senator  Levin.  Did  you  intentionally  not  send  these  settlements 
to  the  Department  of  Justice  or  the  Office  of  General  Counsel  at 
HCFA  because  if  you  had,  they  would  have  gone  up  in  smoke? 

Mr.  Booth.  No,  sir. 

Senator  Levin.  Did  you  hear  GAG  testify  that  that  is  what  you 
told  them? 

Mr.  Booth.  Yes,  sir,  and  what  I  told  them  was  that  had  I 
thought  about  sending  them  to  the  Department  of  Justice  or  involv- 
ing the  Gffice  of  General  Counsel,  that  we  would  have  probably  lost 
a  fair  amount  of  time.  I,  frankly,  did  not  consider  sending  them  be- 
cause of  the  pressure  of  time  to  settle  them,  and  it  is  only  in  retro- 
spect, when  I  thought  about  it,  that  I  told  them  that  had— I  think 
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the  question  they  asked  was,  well  had  you  sent  them  to  Justice, 
what  would  have  happened?  I  said,  they  may  well  have  gone  up  in 
smoke. 

Senator  Levin.  But  you  did  not  think  about  sending  them  at  the 
time  and  then  decide  at  the  time  not  to  because  at  the  time  you 
felt  that  they  would  have  been  rejected? 

Mr.  Booth.  I  did  not  think  that,  that  is  correct. 

Senator  Levin.  Now,  did  Dr.  Vladeck  tell  you  to  settle  for  a  spe- 
cific amount  in  the  HHC  case? 

Mr.  Booth.  No,  sir. 

Senator  Levin.  Did  he  tell  you  to  settle  for  a  specific  amount  in 
the  LA  County  case? 
Mr.  Booth.  No,  sir. 

Senator  Levin.  Did  he  tell  you  to  settle  for  a  specific  amount  in 
the  Visiting  Nurses  case? 

Mr.  Booth.  No,  sir.  He  did  not  tell  me  anything  about  the  Vis- 
iting Nurses  case. 

Senator  Levin.  I  want  to  just  make  sxire  I  understood  what  you 
have  told  us  here  this  morning.  You  said  there  was  not  a  question 
in  your  mind  then  or  now  as  to  whether  the  services  were  provided 
or  whether  the  costs  were  incurred.  The  question  was  whether  they 
could  prove  that  the  documentation  was  available  for  that  proof,  is 
that  correct? 

Mr.  Booth.  In  the  two  hospital  cases,  yes,  sir. 

Senator  Levin.  In  the  two  hospital  cases,  is  that  correct? 

Mr.  Booth.  Yes,  sir. 

Senator  Levin.  So  you  do  not  question  that  the  services  were 
provided  or  the  costs  incurred.  What  was  missing  was  the  docu- 
mentation and  the  availabihty  of  the  documentation  relative  to 
those  two  issues,  is  that  correct? 

Mr.  Booth.  On  the  bad  debt  issue  for  those  two  hospitals,  or  two 
groups  of  hospitals. 

Senator  Levin.  And  you  have  clarified  something  which  I  earher 
tried  to  clarify  with  a  witness  and  I  do  not  think  I  succeeded.  Let 
me  try  again.  There  was  in  the  hands  of  HCFA  or  its  agent  $200 
million,  approximately,  that  belonged  to  HHC — excuse  me,  that 
was  claimed  by  HHC,  it  did  not  belong  to  it — ^that  HHC  claimed, 
is  that  correct,  that  had  been  withheld  from  HHC? 

Mr.  Booth.  Yes.  They  had  filed  appeals  with  the  Provider  Reim- 
bursement Review  Board  claiming  that  we  owed  them  approxi- 
mately $200  milhon  for  the  issues  we  settled.  They  had  other  cases 
before  the  Provider  Reimbursement  Review  Board  that  New  York 
Health  and  Hospitals  Corporation  either  did  not  want  to  settle  or 
we  said  were  not  worth  what  they  thought  they  were  worth  and 
therefore  we  took  them  off  the  table. 

Senator  Levin.  But  that  money  had  been  withheld  from  them,  is 
that  not  correct,  the  $200  million? 

Mr.  Booth.  Yes,  sir. 

Senator  Levin.  So  when  there  was  a  settlement  for  a  hundred 

and — ^what  was  the  amount  

Mr.  Booth.  One-hundred-thirty  milhon. 

Senator  Levin  [continuing].  $130  milhon.  Then  $130  milhon  of 
money  which  had  been  withheld  from  HHC  was  then  transferred 
to  HHC,  is  that  correct? 
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Mr.  Booth.  Yes,  sir. 

Senator  Levin.  So  that  in  common  parlance,  there  had  been  not 
an  overpajnnent — I  am  not  talking  technically  here.  I  am  talking 
in  common  parlance.  HHC  claimed  there  had  been  an  under- 
pa5rment  of  $200  million  and  that  was  settled  for  $130  milUon,  is 
that  correct,  just  in  common  parlance? 

Mr.  Booth.  Yes,  sir. 

Senator  Levin.  Now,  does  HHC  have  approximately  11  hospitals 
and  three  skilled  nursing  facilities,  do  you  know?  Does  that  sound 
about  right? 

Mr.  Booth.  I  do  not  know.  It  sounds  about  right. 

Senator  Levin.  All  right.  Does  it  sound  about  right  that  they 
service  about  5  million  outpatient  visits  a  year? 

Mr.  Booth.  Yes.  I  think  we  talked  about  4.5  million  to  4.75  mil- 
lion at  the  time  of  the  settlement. 

Senator  LEVIN.  All  right.  So  let  us  round  it  off,  4  to  5  million  out- 
patient visits  a  year.  And  the  period  of  

Mr.  Booth.  That  is  total.  That  is  not  just  Medicare. 

Senator  Levin.  That  is  total? 

Mr.  Booth.  Right. 

Senator  Levin.  About  how  many  of  those  visits  would  be  involved 
in  Medicare,  in  these  claims,  half  of  them,  a  third?  Give  us  a  rough 
idea,  a  million? 

Mr.  Booth.  I  would  guess  15  to  20  percent. 

Senator  Levin.  So  maybe  a  million? 

Mr.  Booth.  I  would  say  a  little  less  than  a  million,  but  I  would 
not  

Senator  Levin.  Say  three-fourths  of  

Mr.  Booth  [continuing].  I  would  not  argue  you. 

Senator  Levin.  All  right.  Take  a  million  just  for  the  sake  of  dis- 
cussion. This  period  of  time  that  the  settlement  covered  was  about 
10  years,  is  that  correct? 

Mr.  Booth.  Yes,  sir. 

Senator  Levin.  And  so  there  would  have  needed  to  be  paper 
proof,  if  I  understand  this,  documents,  for  services  which  had  been 
provided  and  you  feel  were  provided  for  something  like  a  million 
outpatient  Medicare  visits  per  year  for  about  10  years,  does  that 
sound  about  right? 

Mr.  Booth.  Yes,  sir,  that  is  correct. 

Senator  Levin.  About  10  million  documents? 

Mr.  Booth.  More  or  less. 

Senator  Levin.  Did  anybody  tell  you  to  hide  what  you  were 
doing? 
Mr.  Booth.  No,  sir. 

Senator  Levin.  Did  anybody  tell  you  not  to  go  to  the  General 
CounseFs  office? 
Mr.  Booth.  No,  sir. 

Senator  Levin.  Did  anybody  tell  you  not  to  go  to  the  Department 
of  Justice? 
Mr.  Booth.  No,  sir. 

Senator  Levin.  Did  anybody  tell  you  to  do  anything  illegal  or  un- 
ethical? 
Mr.  Booth.  No,  sir. 
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Mr.  Booth.  Were  you  aware  of  the  regional  employees'  objections 
to  the  settlements? 

Mr.  Booth.  I  was  not  aware  of  Mr.  Seubert's  objections  to  the 
settlement.  I  was  aware  of  Mr.  Ohl's  objection  to  the  settlement  in 
early  March,  basically  after  the  settlement  agreement  had  been 
reached  and  everybody  knew — not  everybody,  but  at  least  LA 
County  and  the  administrator  knew  what  the  settlement  was. 
What  we  were  dealing  with  at  that  point  was  the  paperwork. 

Senator  Le\TN'.  Thank  you.  Madam  Chair.  Senator  Thompson. 

Chairman  THOMPSON.  Mr.  Booth,  you  know  Mr.  Seubert,  do  you 
not? 

Mr.  Booth.  Yes,  sir. 

Chairman  THOMPSON.  How  long  have  you  known  him? 
Mr.  Booth.  At  least  20  years. 

Chainnan  THOMPSON.  Twenty  years?  You  heard  him  testify  a 
few  minutes  ago,  did  you  not? 
Mr.  Booth.  Yes,  sir. 

Chairman  Thompson.  He  said,  I  do  not  know  if  he  said  it  here 
or  in  our  staff  interviews,  he  said  he  took  some  advice  that  he  got 
from  you,  fatherly  ad\'ice  from  someone  that  he  liked  and  respected 
so  I  assumed  that  you  and  he  had  known  each  other  for  some  time. 
Now,  you  heard  him  testify  that  when  you  went  to  New^  York  to 
talk  about  the  HHC  settlement,  that  he  initially  offered  his  assist- 
ance. Do  you  remember  that? 

Mr.  Booth.  I  do  not  quite  remember  it  that  way,  but  he  certainly 
attended  the  meeting  on  behalf  of  the  regional  of&ce. 

Chairman  THOMPSON.  You  do  not  remember  that  he  offered  as- 
sistance? 

Mr.  Booth.  No,  sir. 

Chairman  THOMPSON.  Do  you  recall  his  testimony  a  few  mo- 
ments ago  that  you  told  him  that  this  settlement  was  one  that  he 
would  be  better  off  sta>ing  away  from? 

Mr.  Booth.  Well,  yes,  sir,  I  do  recall  his  testimony.  I  take  issue 
with  the  characterizations,  at  least. 

Chairman  THOMPSON.  Whdit  do  you  remember  about  that  con- 
versation']' 

Mr.  Booth.  I  told  him  that  I  had  been  asked  by  Dr.  Vladeck  to 
settle  this  matter  and  that  we  would  handle  the  substance  of  the 
settlement  at  the  central  office.  There  was  certainly  no  intent  on 
my  part  to  warn  him  in  any  manner. 

Chairman  THOMPSON.  But  you  had  been  told  by  Dr.  Vladeck  to 
settle  the  case  and  that  central  office  would  handle  it,  is  that  what 
you  are  saying? 

Mr.  Booth.  Yes,  sir, 

Chairman  Thompson,  But  not  that  it  would  be  best  if  he  stayed 
away  from  it?  That  is  a  very  nuanced  kind  of  position,  Mr.  Booth. 
You  have  been  consistent  in  that  respect,  anyway.  GAO  says  that 
you  told  them  that  you  felt  like  at  the  time  you  needed  to  go  to 
the  Justice  Department.  You  say  now  that  at  the  time  you  did  not 
feel  that  way,  but  you  do  now.  GAO  said  that  you  said  if  you  had 
gone  to  the  Justice  Department  for  approval,  it  would  have  gone 
up  in  smoke.  You  said  you  did  not  say  that,  but  you  see  in  retro- 
spect, or  you  told  them  that,  in  retrospect,  if  you  had  gone  to  the 
Justice  Department,  that  it  probably  would  have  or  may  have  gone 
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up  in  smoke.  You  did  not  see  anything  wrong  with  the  procedure 
at  the  time,  but  in  retrospect,  you  now  see  something  wrong  with 
the  procedure. 

You  have  been  around  for  a  long  time.  I  am  sure  you  have  per- 
formed good  service,  and  a  lot  of  people,  I  guess,  in  your  position 
have  to  be  survivors.  Now  you  find  yourself  here,  having  allowed 
yourself  to  be  used  by  Mr.  Vladeck  the  way  you  did  in  conflict  in 
three  material  ways  with  not  just  one,  but  two  GAO  people  who  in- 
vestigated this  case.  It  is  a  sad  situation. 

But  even  more  incredible  is  the  negotiated  settlements  that  al- 
lowed health  care  entities  to  continue  the  practices  that  caused  the 
overpayments  in  the  first  place.  We  are  not  just  talking  about  the 
past  here.  We  are  talking  about  things  that  we  are  living  under 
now.  In  the  agreement  with  VNS,  HCFA  allowed  VNS  to  add  a 
specified  number  of  hours  to  its  Medicare  average  for  all  future 
years,  regardless  of  the  number  of  hours  that  services  were  actu- 
ally rendered.  In  their  agreement  with  HHC,  HCFA  allowed  HHC 
to  continue  to  bill  for  bad  debts  without  any  documentation  to  sup- 
port those  costs.  In  the  case  of  LA  County,  HCFA  did  not  require 
LA  Coimty  to  meet  recordkeeping  requirements  generally  required 
by  Medicare. 

The  impact  of  these  provisions,  of  course,  is  immeasurable.  It  is, 
of  course,  sometimes  pointed  out  that  these  people  are  serving  de- 
serving constituencies.  I  think  other  Medicare  recipients  who  are 
being  deprived  of  these  monies  are  deserving  constituents,  too,  and 
perhaps  we  are  seeing  an  evolving  of  a  new  concept.  We  have  heard 
about  too  big  to  fail.  Now  perhaps  we  are  getting  into  a  new  con- 
cept, too  mismanaged  to  fail.  If  the  situation  is  bad  enough  and 
they  are  serving  a  deserving  constituency,  then  we  just  circumvent 
the  process  if  we  can  get  by  with  it. 

So  we  have  got  a  lot  of  work  to  do  on  this  side  of  the  table  and 
I  am  sure  that  we  will  be  all  involved  in  this  matter  for  some  time 
to  come.  I  want  to  thank  the  Chairman  again  for  having  these 
hearings. 

Senator  COLLINS.  Thank  you.  Senator. 
Mr.  Booth,  you  may  be  excused. 

Mr.  Booth.  I  am  sorry,  could  I  comment  on  a  couple  of  things 
that  Chairman  Thompson  said,  because,  first  of  all,  in  the  Visiting 
Nurses  Service,  while  there  was  the  allowance  of  additional  hours 
for  some  period  of  time,  the  Balanced  Budget  Act  of  1997,  which 
changed  the  nature  of  reimbursement  for  home  health  agencies, 
would  have  abrogated  that  agreement  at  that  time. 

In  the  New  York  Health  and  Hospitals  Corporation  case,  the 
agreement  going  forward  was  very  distasteful  to  the  people  at  New 
York  Health  and  Hospitals  Corporation.  They  not  only— they  had 
to  prove  their  costs,  but  using  the  disproportionate  share  formula, 
which  was  a  formula  that  was  derived  by  the  Congress  to  come  up 
with  a  proxy  for  low-income  patients,  would  or  should  have  caused 
them  to  move  rapidly  to  establish  better  recordkeeping  so  that  they 
could  prove  all  of  their  bad  debt  costs.  I  actually  thought  that  was, 
while  it  was  creative,  unusual,  unique — I  hope  unique — I  do  not 
think  it  was  the  worst  deal  that  we  could  have  made  under  the  cir- 
cumstances, given  the  necessity,  in  my  view,  to  settle  the  matter. 
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And  there  was  assurance  by  the  County  Hospitals  in  Los  Angeles 
that  they  had  a  system  that  would  go.  into  place  in  July  1997  for 
bad  debts  that  would  have  allowed  them  to  claim  those  costs  prop- 
erly and  be  reimbursed  for  them  properly. 

I  do  not  dispute  the  characterization  that  the  Chairman  has 
made,  Chairman  Thompson  has  made  in  the  matter,  but  I  did 
think  it  important  for  the  completeness  of  the  record  to  make  that 
comment  about  the  individual  cases. 

Chairman  Thompson.  Well,  you  said  something  very  interesting, 
though,  that  got  right  to  the  heart  of  it — given  the  necessity  to  set- 
tle the  matter.  All  this,  given  the  necessity  to  settle  the  matter. 
There  was  no  necessity  to  settle  the  matter  except  for  the  direction 
of  Mr.  Vladeck.  That  is  what  all  this  is  about.  You  cannot  take  an 
invalid  concept  and  base  anything  that  you  might  do  after  that  on 
the  compeUing  nature  of  the  invalid  concept.  There  was  no  neces- 
sity to  settle  any  more  than  there  was  a  necessity  to  settle  any 
other  case,  this  being  one  of  the  very,  very  few  that  the  adminis- 
trator personally  gets  involved  in,  the  one  that  really  is  shocking 
to  these  other  career  people  who  take  a  look  at  it,  and  the  one  that 
you  shepherded  through.  Now,  I  respect  your  need  to  protect  your- 
self at  this  stage  of  the  game,  Mr.  Booth,  but  that  is  all  I  have  got 
to  say  about  it. 

Senator  Collins.  Mr.  Booth,  you  are  excused.  I  am  eager  to  get 
to  

Senator  Levin.  I  am  hoping,  in  light  of  that  last  comment,  could 
I  ask  one  question  of  Mr.  Booth? 

Senator  Collins.  Senator  Levin,  your  time  had  expired  whereas 
Senator  Thompson  still  had  3  minutes  left  on  his,  and  I  do  want 
to  try  to  conclude  the  hearing  by  1  o'clock.  If  we  have  additional 
questions  for  Mr.  Booth,  we  can  put  them  in  the  record  and  I  am 
sure  that  he  will  answer  them. 

So,  Mr.  Booth,  you  are  excused. 

Mr.  Booth.  Thank  you.  Madam  Chairman. 

Senator  Collins.  Thank  you  for  your  testimony. 

Our  final  witness  today  is  Bruce  C.  Vladeck.  Mr.  Vladeck  is  cur- 
rently a  professor  at  the  Mount  Sinai  School  of  Medicine  and  a 
Senior  Vice  President  for  its  health  system.  From  May  1993  until 
September  1997,  Mr.  Vladeck  served  as  the  Administrator  of  the 
Health  Care  Financing  Administration.  HCFA  compromised  the 
three  overpayment  claims  that  are  the  subject  of  our  hearing  today 
during  Mr.  Vladeck's  tenure  as  administrator. 

Pursuant  to  Rule  6,  I  will  ask  that  you  stand  and  be  sworn  in. 
Do  you  swear  that  the  testimony  that  you  are  about  to  give  the 
Subcommittee  will  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you,  Grod? 

Mr.  Vladeck.  I  do. 

Senator  COLLINS.  Thank  you.  Mr.  Vladeck,  you  can  proceed  with 
your  statement. 
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TESTIMONY  OF  BRUCE   C.  VLADECK,i   FORMER  ADMINIS- 
TRATOR, HEALTH  CARE  FINANCING  ADMINISTRATION 

Mr.  Vladeck.  Thank  you  very  much,  Chairman  Collins,  Chair- 
mam  Thompson,  Senator  Levin.  I  am  appearing  at  the  invitation  of 
the  Subcommittee  to  discuss  the  process  by  which  HCFA  has  nego- 
tiated and  resolved  disputes  with  Medicare  providers.  I  have  sub- 
mitted a  written  statement  to  the  Committee  and  I  believe  you 
have  also  received  a  letter  from  my  counsel  Mr.  Anello,^  and  I  un- 
derstand that  both  of  those  will  be  made  part  of  the  record  for  this 
hearing. 

Senator  Collins.  They  will  be. 

Mr.  Vladeck.  Thank  you. 

From  1993  until  1997,  it  was  my  privilege  to  serve  as  Adminis- 
trator of  HCFA.  I  am  proud  of  my  service  and  proud  of  what  my 
colleagues  and  I  accomplished  during  that  time.  I  certainly  would 
not  claim  that  I  made  no  mistakes  during  my  service,  nor  that  the 
agency,  which  with  very  limited  resources  administers  two  of  the 
largest  and  most  complex  programs  of  the  Federal  Government, 
was  without  flaw,  but  we  made  significant  progress.  The  agency 
was  in  much  stronger  shape  when  I  left  than  when  I  arrived,  and 
most  important.  Medicare  and  Medicaid  were  in  significantly  better 
financial  shape  and  working  better  to  serve  their  beneficiaries. 

I  imderstand  the  GAO  and  perhaps  some  members  of  this  Sub- 
committee are  questioning  some  of  the  settlements  undertaken 
while  I  was  administrator.  I  am  here  to  answer  questions  about  my 
role  in  those  settlements  and  what  I  understood  about  the  role  of 
others.  I  also  understand  this  Subcommittee's  Chair  may  rec- 
ommend changes  in  the  law  or  changes  in  regulation  to  clarify  the 
process  by  which  disputes  between  HCFA  and  providers  are  re- 
solved. If  the  objective  of  that  effort  is  to  provide  greater  certainty 
and  a  more  expeditious  and  fair  handling  of  disputes,  I  applaud 
your  efforts  and  will  assist  you  in  whatever  way  I  can. 

When  I  first  appeared  before  the  Senate  Finance  Committee  for 
confirmation  in  May  1993,  I  acknowledged  that  HCFA  was  an 
agency  that  had  long  been  criticized  for  being  unresponsive  to 
health  care  needs,  an  agency  that  was  slow  to  heed  problems  in  the 
health  care  system,  and  one  that  too  ofl:en  appeared  focused  on 
form  over  substance.  As  I  approached  the  tasks  of  administrator, 
I  resolved  to  be  ever  mindfiil  of  the  impact  of  the  agency  on  actual 
people.  I  sought  to  address  charges  of  bureaucratic  inertia  that  pre- 
viously had  been  leveled  against  the  agency. 

I  repeatedly  tried  to  convey  the  message,  both  inside  the  agency 
and  without,  that  the  primary  responsibility  of  HCFA  was  to  en- 
sure that  its  beneficiaries  had  access  to  high-quality  care  when 
they  needed  it.  The  only  ones  who  could  actually  provide  that  care 
were  not  Federal  employees  or  insurance  companies,  but  the  doc- 
tors, hospitals,  and  other  health  care  providers  who  were  thus  our 
partners  in  fulfilling  our  core  missions  to  meet  the  basic  health 
care  needs  of  our  most  vulnerable  populations,  the  poor,  the  dis- 
abled, and  the  elderly. 


The  prepared  statement  of  Mr.  Vladeck  appears  in  the  Appendix  on  page  82. 
See  Exhibit  No.  19  which  appears  in  the  Appendix  on  page  124. 
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We  were  fortunate  at  HCFA  to  have  a  staff  of  very  talented, 
knowledgeable,  and  experienced  officials,  many  of  whom  had  been 
with  HCFA  since  its  creation.  The  settlement  process  was  overseen 
skillfiilly  and  energetically  by  Charles  Booth,  from  whom  you  just 
heard,  a  longtime  employee  of  HCFA  who  had  been  involved  with 
the  program  since  its  inception.  He  was  capable,  tough,  and  I  un- 
derstood then  and  beheve  today  of  the  highest  integrity.  Mr.  Booth, 
in  turn,  worked  directly  with  HCFA  employees  in  our  central  and 
regional  ofiBces  and  contractor  employees  throughout  the  coimtry. 

I  think  it  is  important  for  the  Subcommittee  to  have  some  sense 
of  the  scope  of  these  activities.  Medicare  paid  close  to  40,000  pro- 
viders each  year  on  a  cost-related  basis.  Each  provider  filed  an  an- 
nual cost  report,  triggering  a  process  that  included  intermediary  re- 
view and  determination  and  not  infrequently  a  series  of  appeals 
and  dispute  resolution  procedures. 

The  Subcommittee's  letter  of  invitation  and  the  GAO  report 
asked  that  I  address  four  specific  payment  disputes,  but  only  three 
have  been  discussed  today. 

As  I  testified  in  my  deposition,  I  did  not  recall  the  details  of  any 
of  the  settlements  because  I  was  not  involved  in  negotiating  the 
settlements,  nor  was  I  advised  at  the  time  about  the  details  of  the 
negotiation.  I  did,  however,  press  for  timely  resolution  of  those  dis- 
putes. 

In  Los  Angeles  County,  we  were  facing  a  potential  public  health 
crisis  precipitated  by  a  change  in  Medicaid  policy.  We  were  faced 
with  the  very  real  prospect  of  closure  of  the  Nation's  largest  public 
hospital,  along  with  service  reductions  in  a  trauma  system  serving 
millions  of  people.  I  believed  then  and  I  believe  now  that  lives  were 
literally  at  stake. 

The  New  York  City  Health  and  Hospitals  matter  involved  a  po- 
tential disruption  in  services  to  the  primary  provider  of  care  for 
low-income  people  in  many  parts  of  the  city  which  neither  the 
State  nor  the  city  were  seeking  adequately  to  address.  These  dis- 
ruptions would  have  closed  clinics,  created  intolerable  waits  in 
emergency  rooms,  and  led  to  the  reduction  of  services  for  pre- 
mature infants,  for  AIDS  patients,  and  for  the  mentally  ill. 

The  Visiting  Nurse  Service  dispute  involved  a  conflict  between 
the  requirements  imposed  on  providers  by  New  York  State  and  the 
services  reimbursable  by  Medicare  for  dually  eligible  Medicare- 
Medicaid  beneficiaries.  These  beneficiaries  are  among  the  frailest 
and  most  disabled  of  all  Americans  and  should  not  have  been 
caught  up  in  a  lacimas  between  two  Federal  programs.  In  each  of 
these  cases,  I  was  advised  and  beheved  that  our  failure  to  act 
promptly  could  result  in  an  intolerable  reduction  or  loss  of  medical 
and  heaith  services  to  some  of  our  most  vulnerable  citizens.  But  I 
left  the  specific  negotiation  and  resolution  of  the  matters  to  the 
I  good  judgment  of  HCFA  staff,  who  are  better  equipped  than  I  to 
I   settle  the  matters. 

I  In  each  of  the  settlements  that  has  been  discussed  today,  no  one 
on  the  senior  staff  expressed  to  me  at  the  time  any  reservations  as 
to  whether  the  agreements  were  in  the  best  interest  of  the  United 
States.  However,  as  the  Administrator  of  HCFA,  I  bear  ultimate 

j  management  responsibility  for  those  resolutions. 


t 


56 


Let  me  address  at  the  outset  and  in  the  conclusion  of  my  opening 
statement  a  number  of  concerns  that  have  been  raised  here  today. 
First,  concerns  have  been  raised  about  the  fact  that  in  three  of  the 
settlements,  I  received  calls  from  providers  and  others  about  the 
need  to  expeditiously  resolve  outstanding  reimbursement  disputes. 
During  the  4V2  years  I  served  as  administrator,  I  received  dozens 
of  calls  from  providers,  from  members  of  Congress,  from  State  offi- 
cials, and  others  interested  in  the  resolution  of  outstanding  dis- 
putes of  one  kind  or  another.  In  each  case,  I  sought  to  facilitate  so- 
lutions by  passing  the  matters  on  to  the  appropriate  staff  at  HCFA 
and  asking  that  they  develop  appropriate  responses.  I  did  not  di- 
rect the  staff  to  come  up  with  a  particular  result  and  I  did  not  get 
involved  in  reimbursement  settlement  negotiations. 

Second,  concerns  have  been  expressed  that  the  three  settlements 
did  not  involve  HCFA's  General  Counsel  or  the  Department  of  Jus- 
tice. As  I  testified  in  my  deposition,  I  frankly  did  not  know  whether 
or  not  they  did  go  through  General  Counsel  or  DOJ,  or  for  that 
matter,  what  their  final  resolution  was.  However,  if  I  had  thought 
about  it  at  the  time,  my  view  would  have  been  that  DOJ  logicSly 
would  not  have  been  the  appropriate  body  to  resolve  any  of  the  pol- 
icy issues  or  principal  concerns  in  these  three  settlements,  a  posi- 
tion, I  understand,  that  is  supported  by  material  that  has  been 
made  available  to  the  Subcommittee  both  by  HCFA  and  by  the  De- 
partment of  Justice. 

These  matters  did  not  involve  claims  and  litigation  or  litigation- 
related  concerns  which  DOJ  would  be  uniquely  qualified  to  handle. 
In  each  of  these  cases,  HCFA  had  the  unique  ability,  and  I  believe 
responsibility,  to  consider  the  fundamental  health  care  issues  in- 
volved, to  speed  the  resolution  of  outstanding  reimbursement 
issues,  and  to  free  up  funding  that  was  critical  to  the  provision  of 
services.  My  job  as  administrator  was  to  act  on  significant  matters 
involving  policy  decisions.  Also,  as  a  matter  of  policy,  I  did  not  con- 
sult with  the  Department  of  Justice  but  did  so  only  on  advice  of 
General  Counsel. 

Third,  concerns  have  been  raised  about  whether  the  dollar  value 
of  three  of  the  settlements  was  adequate  because  they  involved 
amounts  significantly  less  than  the  amounts  originally  asserted  by 
the  fiscal  intermediaries.  Although  I  was  not  involved  in  these  spe- 
cific negotiations,  it  is  a  fact  that  where  a  provider  disputes  an 
intermediaries  determination  of  an  amount  owed,  that  amount  is 
never  final  until  there  is  an  evaluation  of  the  policy  issues,  either 
through  a  settlement  with  HCFA  by  the  Provider  Reimbursement 
Review  Board  after  a  hearing,  by  the  Administrator  of  HCFA  in 
the  case  of  a  review  of  a  PRRB  decision,  or  by  a  court  where  the 
administrator's  decision  is  appealed.  Indeed,  even  after  an  NPR  is 
issued,  providers  are  instructed  that  they  should  attempt  to  reach 
a  resolution  by  way  of  settlement  prior  to  an  actual  PRRB  hearing. 

Where  complex  policy  issues  are  involved,  it  is  fair  and  accurate 
to  say  that  the  intermediary's  number  may  be  viewed  as  simply  the 
intermediary's  number  and  certainly  is  not  considered  a  debt  owed 
to  the  government.  In  the  three  settlements  at  issue,  I  do  not  be- 
lieve the  providers  think  they  received  sweetheart  deals  and  the 
Subcommittee  can  ask  the  providers  about  that  themselves. 
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Fourth,  it  has  been  suggested  that  I  may  have  had  a  conflict  of 
interest  in  urging  resolution  of  two  of  these  matters  because  prior 
to  service  at  HCFA,  I  twice  served  as  an  unpaid  board  member  of 
the  New  York  City  Health  and  Hospitals  Corporation  and  I  may 
have  seized  very  briefly  in  an  advisory  role  to  a  subsidiaiy  re- 
search organization  affiliated  with  the  Visiting  Nurse  Service.  I 
have  been  involved  in  pubhc  health  issues  for  over  25  years  and 
have  served  in  numerous  paid  and  unpaid  positions  and  also 
worked  in  numerous  unpaid  efforts  for  which  I  held  no  formal  posi- 
tion, all  directed  at  the  same  objective  of  delivering  health  care 
services  to  the  public,  primarily  to  the  poor  and  the  elderly. 

Those  remained  my  objectives  when  I  became  HCFA  Adminis- 
trator. It  should  not  be  a  surprise  that  I  have  acquaintances  and 
relationships  throughout  the  health  care  community  nationally,  in- 
cluding providers.  Indeed,  I  would  argue  that  had  I  not  had  such 
relationships,  I  would  not  have  been  quahfied  to  fill  the  position. 
But  to  suggest  that  because  of  prior  unpaid  service  I  had  any  per- 
sonal interest  as  opposed  to  the  pubUc  interest  in  mind  when  I 
acted  on  behalf  of  HCFA  is  outrageous  and  untrue  and  I  believe 
no  one  who  knows  me  would  make  that  allegation. 

Finally,  we  have  already  discussed  the  issue  of  my  being  identi- 
fied as  a  reluctant  witness  because  I  did  not  talk  directly  with  the 
GAO  investigator  when  he  sought  to  interview  me  in  the  summer 
of  1999,  and  we  already  established  the  reasons  for  that,  on  advice 
of  coimsel.  We  have  also  made  it  clear  that  as  of  October  of  last 
year,  we  expressed  a  complete  willingness  to  meet  at  any  time  with 
either  the  Greneral  Accounting  Office  or  with  Subcommittee  staff", 
and  I  was  not  asked  to  actually  meet  with  Subcommittee  staff  until 
February,  when  I  arranged  to  appear  voluntarily  to  give  a  deposi- 
tion earlier  this  month. 

I  answered  fully  at  the  time  all  the  questions  put  to  me  to  the 
best  of  my  recollection,  as  I  would  happily  have  done  in  October  or 
November  or  December.  I  am  here  to  answer  any  additional  ques- 
tions the  Subcommittee  might  have  today  and  I  appreciate  the  op- 
portunity to  do  so.  Thank  you. 

Senator  Collins.  Mr.  Vladeck,  how  did  you  first  become  aware 
of  the  dispute  between  HHC  and  HCFA? 

Mr.  Vladeck.  I  am  not  sure.  I  was  aware  back  to  the  time  of  my 
service  at  HHC  that  as  a  matter  of  course,  HHC  had  always  had 
a  large  number  of  reimbursement  appeals  on  Medicare  issues  pend- 
ing. The  issues  associated  with  the  settlement  in  1996,  I  became 
aware  of  sometime  in  the  early  part  of  1996. 

Senator  COLLINS.  So  as  a  result  of  your  service  on  the  board,  you 
were  aware  that  there  had  been  ongoing  disputes  between  HCFA 
and  HHC  on  many  payment  issues,  is  that  correct? 

Mr.  Vladeck.  That  is  correct. 

Senator  Collins.  But  on  the  specific  issue  that  we  are  reviewing 
today,  did  you  first  become  aware  as  a  result  of  a  call  fi*om  the 
Chairman  of  the  Board  of  HHC? 

Mr.  Vladeck.  I  do  not  believe  so,  but  I  really — my  recollection 
is  very  fuzzy  of  how  the  process  started. 

Senator  Collins.  In  your  deposition,  you  stated  that  you  had  a 
conversation  with  Maria  Mitchell,  the  Chairman  of  the  Board,  in 
the  spring  of  1996. 
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Mr.  Vladeck.  Yes,  but  I  also  said  in  my  deposition  that  I  did  not 
recall  in  that  conversation  having  discussed  Medicare  appeals 
issues. 

Senator  Collins.  Were  you  also  contacted  by  union  leaders  who 
were  concerned  and  were  seeking  Federal  funds  for  HHC? 

Mr.  Vladeck.  I  was  not  contacted  directly  by  union  leaders,  but 
they  had  been  in  contact  with  some  of  my  colleagues  at  the  Depart- 
ment who  informed  me  of  those  communications. 

Senator  Collins.  Did  you  personally  meet  with  union  leaders, 
AFSCME  officials,  at  their  headquarters  in  downtown  Washington 
to  discuss  possible  sources  of  Federal  funding  for  HHC? 

Mr.  Vladeck.  Yes,  I  did. 

Senator  Collins.  Did  you  or  anyone  from  the  Secretary's  office 
subsequently  discuss  the  idea  of  using  the  Medicare  reimbursement 
appeals  process  as  a  potential  funding  source  for  HHC? 

Mr.  Vladeck.  I  would  not  characterize  it  that  way,  but  we  did 
talk  about  whether  it  would  be  possible  to  expedite  any  settlements 
in  a  way  that  would  increase  the  cash  flow  into  HHC,  yes. 

Senator  Collins.  As  I  understand  it,  after  deciding  to  explore 
this  possible  remedy  for  HHC*s  budget  problems,  you  contacted  Mr. 
Booth  and  told  him  that  there  was  a  fiscal  crisis  at  HHC,  is  that 
correct? 

Mr.  Vladeck.  That  is  correct. 

Senator  COLLINS.  Did  you  ask  him  to  look  at  the  pending  appeals 
to  see  what  he  could  do  about  it  to  get  some  help  to  HHC? 

Mr.  Vladeck.  Well,  I  asked  him  to  look  at  pending  appeals  to  see 
how  much  of  the  backlog  he  could  clear  up,  which  I  presumed 
would  also  provide  some  financial  assistance,  yes. 

Senator  Collins.  It  is  my  understanding  that  you  also  asked  Mr. 
Booth  for  periodic  updates  on  his  progress  related  to  this  matter, 
is  that  correct? 

Mr.  Vladeck.  That  is  correct. 

Senator  Collins.  And  how  often  did  he  report  to  you? 
Mr.  Vladeck.  I  do  not  recall. 

Senator  Collins.  In  your  deposition,  you  said  that  he  reported 
to  you  every  couple  of  weeks.  Does  that  refresh  your  memory? 

Mr.  Vladeck.  I  have  no — ^that  sounds  reasonable  to  me. 

Senator  Collins.  Well,  that  is  what  you  said  under  oath  in  your 
deposition. 

Mr.  Vladeck.  I  do  not  disagree  with  that. 

Senator  Collins.  Why  did  you  ask  for  these  status  reports? 

Mr.  Vladeck.  Well,  I  was  receiving  inquiries  from  various  other 
folks  in  the  Congressional  delegation  and  the  Department  of 
Health  and  Human  Services  about  the  status  of  those  discussions 
and  I  wanted  to  be  able  to  report  to  them. 

Senator  COLLINS.  So  you  wanted  to  be  able  to  report  to  whom  in 
the  Department? 

Mr.  Vladeck.  Well,  most  of  my  communications  went  through  ei- 
ther John  Monahan,  who  was  Director  of  Intergovernmental  Af- 
fairs, or  Kevin  Thurm,  who  I  guess  was  still  then  the  Chief  of  Staff 
of  the  Department. 

Senator  COLLINS.  For  the  Secretary  of  HHS? 

Mr.  Vladeck.  That  is  correct. 
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Senator  COLLINS.  So  you  were  essentially  reporting  to  the  Sec- 
retary, is  that  correct? 
Mr.  Vladeck.  Yes. 

Senator  COLLINS.  Did  you  convey  to  Mr.  Booth  that  there  "time 
constraints  and  a  need  to  move  expeditiously**  on  this  matter? 
Mr.  Vladeck.  Yes,  I  did. 

Senator  Collins.  Mr.  Booth  testified  today  that  he  advised  you 
that  if  he  rushed  the  process,  it  would  cost  the  government,  cost 
the  Medicare  trust  fund,  an  additional  $8  to  $10  million.  Did  you 
hear  that  testimony  today? 

Mr.  Vladeck.  Yes,  I  did. 

Senator  COLLINS.  Do  you  dispute  that  testimony  that  

Mr.  Vladeck.  I  do  not  recall  it,  but  I  do  not  dispute  it.  I  have 
always  found  Mr.  Booth  to  be  a  very  honest  man. 

Senator  Collins.  And  Mr.  Booth  said  that  your  response  was,  in 
essence,  that  time  was  more  important  than  money.  Do  you  recall 
giving  him  that  

Mr.  Vladeck.  Again,  I  do  not  recall  saying  that  directly,  but  I 
would  not  dispute  it  at  all. 

Senator  Collins.  Mr.  Booth  also  testified  that  he  felt  pressured 
by  you  to  settle  the  HHC  dispute,  and  he  said  in  his  deposition 
that  HCFA  "could  have  struck  a  better  deal  had  we  not  hurried." 

Mr.  Vladeck.  If  I  can  make  an  analogy — in  a  medical  analogy, 
sometimes  when  a  patient  is  desperately  ill,  you  administer  a  drug 
with  side  effects  when  if  the  patient  were  not  so  ill  you  would  not 
have  to  accept  the  side  effects.  I  thought  holding  out  another  6 
months  to  achieve  an  additional  $5  or  $10  million  in  settlements 
that  had  been  pending  for  a  decade,  when  doing  so  would  have 
meant  the  closure  of  important  public  health  services,  was  not  an 
appropriate  position  for  the  agency  and  appropriate  public  policy. 
Aiid  so,  yes,  I  believed  then  and  I  believe  now  that  it  was  more  im- 
portant to  keep  those  services  available  than  it  was  to  squeeze 
every  last  nickel  out  of  those  settlements. 

Senator  Collins.  Well,  there  are  many  other  hospitals  and  home 
health  agencies  in  my  State  and  throughout  the  Nation  that  are 
also  under  very  severe  fiscal  constraints  and  are  having  a  very  dif- 
ficult time,  are  operating  in  the  red.  Why  single  out  HHC  for  spe- 
cial treatment?  Is  that  not  unfair  to  other  hospitals  and  other  home 
health  agencies  that  also  have  payment  disputes  with  Medicare, 
that  also  are  running  in  the  red,  that  are  also  under  tremendous 
pressure  and  that  are  also  doing  the  very  valuable  work  of  serving 
our  elderly  and  disabled  citizens? 

Mr.  Vladeck.  I  would  hope  as  a  matter  of  practice  that  HCFA 
would  never  have  payment  disputes  peftding  that  were  10  years  old 
for  any  provider,  yes.  Senator. 

Senator  Collins.  I  would  agree  with  that,  but  why  should  this 
provider  be  moved  to  the  head  of  the  line? 

Mr.  Vladeck.  Because  this  provider  came  to  our  attention  as  one 
that  had  already  issued  layoff  notices  and  at  which  the  data  would 
suggest  served  as  poor  and  needy  a  population  as  any  in  the 
United  States,  except  perhaps  for  that  of  the  LA  County  Health 
Department. 

Senator  COLLINS.  All  of  us  agree  that  the  mission  of  Medicare  is 
essential.  None  of  us  wants  to  see  seniors  or  disabled  people  or  the 
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poor  lose  their  access  to  services.  But  is  it  fair  to  give  special  treat- 
ment to  one  provider  when  hospitals  all  across  the  Nation  are  pro- 
viding the  kinds  of  services  that  you  have  just  described? 

Mr.  Vladeck.  I  never  directed  anyone,  nor  do  I  believe  that  what 
HHC  received  in  this  settlement  was  special  treatment,  as  you  are 
characterizing  it.  I  do  not  think  they  got  special  treatment. 

Senator  COLLINS.  Well,  we  have  heard  from  everyone  who  has 
testified  today  that  this  was  an  unusual  situation.  Mr.  Booth  says 
it  was  the  only  time  in  his  more  than  30  years  that  the  adminis- 
trator asked  him  to  settle  a  matter.  The  lower-level  HCFA  officials 
from  the  regions  have  testified  that  they  were  shocked  by  the 
terms  of  the  settlement.  The  GAO  reviewed  96  settlements,  every 
settlement  over  $100,000,  and  found  that  these  three  did,  in  fact, 
receive  special  treatment.  So  you  are  contesting  that  the  standard 
process  was  followed  in  these  three  cases? 

Mr.  Vladeck.  No,  I  am  saying  the  standard  process  was  not  ac- 
ceptable in  these  three  cases  and  it  is  not  acceptable  in  many  other 
cases  and  that  is  why  we  sought  to  change  it,  and  that  is  why  I, 
again,  as  I  said  in  my  statement,  would  be  happy  to  work  with  the 
Subcommittee  on  making  further  changes  in  the  process. 

Senator  Collins.  You  mentioned  that  you  served  as  a  member 
of  the  board  of  directors  of  HHC.  Could  you  tell  us  what  years  you 
served? 

Mr.  Vladeck.  I  do  not  recall  exactly  without  the  documents  in 
front  of  me,  but  I  served,  I  believe,  from  approximately  1986  to  ap- 
proximately 1989,  and  then  from  sometime  in  1991,  I  guess,  until 
I  resigned  immediately  before  joining  the  Federal  Government. 

Senator  Collins.  So  you  were  on  the  board  immediately  prior  to 
becoming  the  Administrator  of  HCFA,  is  that  correct? 

Mr.  Vladeck.  That  is  correct. 

Senator  Collins.  I  want  to  tell  you  what  my  concern  is  about  the 
conflict  of  interest  issue.  The  whole  purpose  of  our  ethics  laws  and 
regulations  is  to  foster  public  confidence  in  the  integrity  and  the 
impartiality  of  decisions  made  by  government  officisds,  and  that  is 
why  the  regulations  include  provisions  that  encourage  public  offi- 
cials, if  they  have  any  doubt  about  how  a  reasonable  person  would 
pursue  their  actions,  whether  it  would  be  perceived  as  a  conflict  of 
interest,  whether  or  not  it  is  an  actual  conflict  of  interest,  but 
whether  there  is  a  perception  of  a  lack  of  impartiahty,  there  is  a 
process  set  up  that  encourages  public  officials  to  avoid  the  appear- 
ance of  a  conflict  by  getting  advice  from  the  designated  agency  eth- 
ics official. 

Did  you  do  that  in  this  case?  Did  you  consider  doing  it?  Did  you 
receive  authorization  from  your  agency  ethics  official  to  get  so  in- 
volved in  a  reimbursement  dispute  that  involved  a  hospital  on 
wWch  ^you  had  sat  on  the  board  immediately  prior  to  coming  to 

Mr.  Vladeck.  Madam  Chairman,  I  beheve  Senator  Levin  has  al- 
ready entered  into  the  record  a  document  from  the  ethics  office  of 
the  Department  of  Health  and  Human  Services  ^  of  which  I  was 
aware  that  made  it  quite  explicit  that  any  disqualification  on  my 
part  on  Health  and  Hospitals  Corporation  issues  would  last  for  1 
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year  after  my  appointment  as  administrator,  in  addition  to  which 
I  do  not  beheve  the  question  has  ever  been  raised  before  you  have 
raised  it  impUcitly  right  now  in  the  course  of  all  these  investiga- 
tions as  to  whether  I  consulted  with  anyone  on  the  appropriateness 
of  my  working  on  this  HHC  issue. 

Senator  Collins.  That  is  what  I  am  asking. 

Mr.  Vladeck.  And  the  answer  is,  yes,  I  did.  And  the  fact  is  that 
a  year  earher,  on  an  imrelated  New  York  State  pohcy  matter,  I  had 
recused  myself  from  working  on  an  1115  Medicaid  waiver  applica- 
tion from  New  York  State  because  of  the  extent  and  nature  of  my 
involvements  with  many  organizations — permit  me  to  finish, 
please — in  New  York  State  prior  to  my  appointment  as  adminis- 
trator, and  I  was  advised  in  writing  by  the  HCFA  ethics  officer 
that  my  decision  to  recuse  myself  in  that  instance  was  not  justified 
by  the  law,  was  not  required,  and  was  an  excessive  reaction  to  the 
issues  of  appearance.  Aiid  while  it  did  not  speak  specifically  to  the 
HHC  issues,  I  understood  that  guidance  in  the  context  of  the  ear- 
her niling  about  New  York  to  be  pretty  clear  guidance  on  whether 
or  not  I  should  disqualify  myself  on  New  York  State  matters. 

Senator  COLLINS.  Senator  Levin. 

Senator  Levin.  In  each  of  the  settlements  which  were  discussed 
today,  in  any  of  them,  did  you  direct  anybody  as  to  what  the  settle- 
ment should  be,  how  much,  whether  it  should  be  handled  adminis- 
tratively, or  whether  it  should  be  settled? 

Mr.  Vladeck.  No,  sir.  I  did  not  make  such  directions. 

Senator  Levin.  So  the  details  of  any  agreement  or  settlement 
were  not  ones  that  you  in  any  way  got  involved  in,  is  that  correct? 

Mr.  Vladeck.  I  first  became  aware  of  the  details  of  each  of  these 
settlements  on  March  9  of  this  month  when  I  gave  a  deposition  to 
the  Subcommittee. 

Senator  Levin.  So  that  when  the  GAO  says  that  you  instructed 
him,  being  Booth,  to  settle  the  hospitals'  claims,  your  instruction 
was  to  do  what,  precisely? 

Mr.  Vladeck.  My  instruction  was  a  procedural  one,  and  I  believe 
in  the  case  of  my  conversations  with  Mr.  Ault  in  the  VNS  instance, 
which — where  my  memory  is  somewhat  clearer,  I  was  quite  ex- 
phcit,  but  I  think  it  was  implicit  in  my  instructions  to  Mr.  Booth, 
with  whom  I  worked  very  closely  over  a  number  of  years,  that  he 
was  to  use  his  best  judgment  on  the  s.ubstance  of  the  matter,  but 
that  I  wanted  the  process  to  come  to  closure  as  soon  as  possible. 

Senator  Levin.  Did  anybody  on  your  senior  staff  express  to  you 
opposition  to  the  agreements  as  being  not  in  the  best  interest  of  the 
United  States  at  the  time  they  were  made? 

Mr.  Vladeck.  No,  sir. 

Senator  Levin.  Did  anybody  inform  you  that  there  was  a  HCFA 
regional  employee  who  had  objected  to  the  settlement  with  LA 
County? 

Mr.  Vladeck.  Not  at  the  time,  sir. 

Senator  Levin.  At  the  time.  Did  you  know  at  the  time  that  nei- 
ther HCFA's  Greneral  Counsel  nor  the  Department  of  Justice  were 
involved  in  the  settlement? 

Mr.  Vladeck.  No,  sir. 

Senator  Levin.  Are  you  aware  of  an  administrative  resolution  of 
Medicare  payment  disputes  document  which  apparently  is  an  HHS 
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or  a  HCFA  document  which  we  have  now  received  which  says  basi- 
cally that  where  the  money  has  been  withheld,  that  then  it  is  not 
a  government  claim  against  the  provider  but  a  provider  claim 
against  the  government? 

Mr.  Vladeck.  I  became  aware  of  that  particular  document  dur- 
ing the  hearing  today,  sir. 

Senator  Levin.  Would  you  explain  to  us  the  difference,  because 
people  sometimes,  particularly  GAO  acts  as  though  there  was  a 
claim  against  these  hospitals.  As  a  matter  of  fact,  the  hospitals  had 
a  significant  claim  against  HCFA,  is  that  not  correct? 

Mr.  Vladeck.  That  is  my  understanding,  yes,  sir. 

Senator  Levin.  Is  it  not  correct  that  HCFA  had  withheld  a  sig- 
nificant amount  of  monies  which  the  hospitals  claimed? 

Mr.  Vladeck.  That  is  correct. 

Senator  Levin.  And  in  the  case  of  New  York,  I  believe  that  was 
around  $200  miUion? 
Mr.  Vladeck.  That  was  the  number  I  have  heard  today,  yes,  sir. 
Senator  Levin.  And  that  is  money  that  New  York  claimed? 
Mr.  Vladeck.  That  is  correct. 

Senator  Levin.  And  New  York  settled  that  with  HCFA  for  $130 
million? 

Mr.  Vladeck.  That  is  what  I  understand. 

Senator  Levin.  And  that  is  claims,  £ls  I  understand  it,  that  had 
been  in  existence  or  had  grown  over  a  10-  or  11-year  period,  is  that 
correct? 

Mr.  Vladeck.  That  is  correct. 

Senator  Levin.  And  these  were  claims  involving,  do  we  know 
how  many  visits,  how  many  Medicare  outpatient  visits? 

Mr.  Vladeck.  Well,  again,  the  conversation  and  your  interchange 
with  Mr.  Booth  suggests  it  was  many  million,  and  that  must  have 
been  

Senator  Levin.  Does  that  sound  about  right  to  you  

Mr.  Vladeck.  Yes. 

Senator  Levin  [continuing] .  For  that  sum  of  money? 
Mr.  Vladeck.  Yes. 

Senator  Levin.  As  I  said  before,  I  have  had  my  own  fi^strations 
with  HCFA,  trying  to  get  information,  answers  to,  what  I  consider 
to  be  reasonable  questions.  I  have  had  a  major  dispute  with  HCFA 
recently  over  a  decision  that  they  made  relative  to  a  nursing  home 
in  my  State.  I  think  HCFA  is  all  wet  on  the  subject,  and  I  have 
said  so  publicly  and  I  am  very  critical  of  HCFA.  I  have  been  trying 
to  get  information  about  reimbursements  from  HCFA  for  a  month, 
and  I  cannot  get  that  information  from  HCFA. 

Members  of  Congress  constantly  are  hopefully  representing  their 
constituents,  and  I  want  to  read  to  you,  something  that  one  of  our 
colleagues  said,  at  the  time  of  your  confirmation.  Senator  Grassley 
in  the  Finance  Committee  asked  you  the  following  question.  "I 
wonder  if  you  intend  to  make  it  a  priority  to  reduce  administrative 
hassles  which  providers  in  my  State  complain  about  endlessly,  and 
maybe  not  just  in  my  State,  but  I  only  know  about  my  State."  And 
your  answer  was  that  you  would  try  to  make  the  whole  system 
user  friendly  for  providers.  Do  you  remember  that  question  and 
that  answer? 
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Mr.  Vladeck.  I  do  not  remember  that  particular  interchange,  but 
certainly  the  substance,  I  remember  very  well. 

Senator  Levin.  Do  you  believe  it  was  important  and  is  important 
for  HCFA  to  be  responsive  to,  in  a  fair  way  and  in  a  timely  way 
and  in  a  non-bureaucratic  way  and  in  a  reasonable  way,  to  claims 
of  providers,  to  dispose  of  them  one  way  or  the  other?  Do  you  be- 
lieve that  HCFA  has  a  responsibiUty  because  of  the  beneficiaries 
who  are  really  behind  those  providers? 

Mr.  Vladeck.  Yes,  sir. 

Senator  LE\aN.  I  just  want  to  read  into  the  record  one  paragraph 
about  the  Visiting  Nurses  Service  matter,  and  that  is  the  final 
paragraph  of  their  statement  they  gave  the  Committee  today.  "Con- 
trary to  the  GAO  report,  the  agreement  with  HCFA  does  not  per- 
mit Visiting  Nurses  Services  to  add  a  specified  number  of  hours  to 
its  Medicare  average  'regardless  of  the  number  of  hours  of  service 
actually  rendered.'  Instead,  the  agreement  caps  the  non-Medicare 
home  health  visits  that  can  be  included  in  the  cost  apportionment 
methodology  as  the  lesser  of  the  actual  non-Medicare  home  health 
aide  visit  length  or  the  actual  Medicare  home  health  visit  length 
plus  1.63  hours."  Are  you  familiar  with  that  portion  of  the  settle- 
ment? 

Mr.  Vladeck.  Again,  that  was  contained  in  a  document  that  was 
shown  me  in  my  deposition.  I  was  not  

Senator  Levin.  Because  the  GAO  treated  that  as  some  kind  of 
a  special  treatment  that  was  given  to  the  Visiting  Nurses  by 
HCFA,  never  asks  HCFA  their  position  on  the  matter,  does  not  tell 
us  the  Visiting  Nurses'  position  on  the  matter,  but  we  are  just  told 
by  GAO,  oh,  they  get  special  treatment.  Do  you  consider  that,  fi-om 
what  you  have  heard  today,  to  be  an  appropriate  settlement? 

Mr.  Vladeck.  Senator,  again,  having  seen  the  settlement  for  the 
first  time  only  about  3  weeks  ago  and  having  been  away  fi*om  the 
issues  for  a  number  of  years,  I  think  that  Mr.  Booth  and  the  peo- 
ple, Mr.  Ault  and  the  people  he  worked  with  on  that  settlement, 
did  an  excellent  job.  I  think  it  is  not  only  an  eminently  reasonable 
settlement  but  I  think  it  is  very  good  pubHc  policy. 

Senator  Levin.  Finally,  overall,  do  you  befieve  that  your  conduct 
in  taking  calls,  taking  comments,  directing  Mr.  Booth  to  try  to  set- 
tle the  outstanding  cost  reports,  were  proper? 

Mr.  Vladeck.  Yes,  sir. 

Senator  Levin.  Thank  you.  Madam  Chairman.  Senator  Thomp- 
son. 

Chairman  THOMPSON.  Thank  you  very  much.  Madam  Chairman. 

Mr.  Vladeck,  you  certainly  accompfished  your  goal  of  becoming 
more  user  fi-iendly,  I  think,  with  regard  to  three  of  these  entities, 
anyway.  I  want  to  try  to  see  if  I  can  get  this  right.  Mr.  Booth  testi- 
fied that  he  worked  out  the  details  of  these  settlements  the  way  he 
did  because  of  the  pressure  he  was  receiving  fi-om  you  and  that 
there  could  have  been  worse  deals  struck  considering  the  cir- 
cumstances and  the  pressure  that  was  being  applied.  You  heard 
him  testify  basically  to  that  a  few  minutes  ago,  right? 

Mr.  Vladeck.  Yes,  sir. 

Chairman  Thompson.  And  your  testimony  is  that  you  appUed  di- 
rection, or  however  you  would  characterize  it,  told  him  you  wanted 
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to  get  it  settled,  but  you  had  nothing  to  do  with  the  details  of  the 
settlement? 
Mr.  Vladeck.  That  is  correct. 

Chairman  THOMPSON.  So  we  have  the  perfect  demilitarized  zone 
where  nobody  is  really  responsible  for  both  the  decision  to  make 
this  particular  settlement  and,  in  fact,  carrying  out  the  details  of 
the  settlement. 

Mr.  Vladeck.  Senator,  may  I  say  something  in  that  regard? 
Again,  I  saw  none  of  these  three  settlements  prior  to  this  month. 
I  was  not  involved  in  the  details  of  the  negotiation.  I  was  not  aware 
of  the  substance  of  the  negotiation.  But  having  seen  them  within 
the  last  month  and  having  had  quite  a  lot  of  opportunity  to  think 
about  them  and  to  revisit  the  circumstances,  I  think  all  three  of  the 
settlements  were  reasonable,  were  in  the  best  interests  of  the  pro- 
gram and  of  the  United  States,  and  I  think  Mr.  Booth  and  his  staff 
should  be  commended  for  the  creativity  and  thoroughness  with 
which  those  settlements  were  negotiated. 

Chairman  Thompson.  Well,  I  understand  your  position,  but  you 
can  also  understand  why  one  might  conclude  that  you  are  not  ex- 
actly a  disinterested  party  in  this,  and  we  have  heard  the  testi- 
mony of  some  people  who  I  think  are  basically  a  disinterested  party 
who  have  been  with  HCFA  for  a  long  time  and  they  have  their  own 
assessments  of  it. 

Mr.  Seubert  said  that,  in  the  first  place,  HCFA*s  central  office 
should  not  single-handedly  settle  anything  that  exceeds  the 
amount  specified  in  the  FCCA  and  that  HHC  was  not  required  to 
provide  any  documentation  for  the  costs  for  which  they  were  com- 
pensated. He  also  said  he  did  not  think  that  HCFA  had  the  author- 
ity to  agree  to  compensate  HHC  for  bad  debts  into  the  future  with- 
out requiring  HHC  to  provide  proof  of  the  costs  that  they  were 
claiming.  So  that  is  his  analysis  of  it.  Do  you  take  issue  with  his 
view  of  that  particular  point? 

Mr.  Vladeck.  Yes,  sir. 

Chairman  Thompson.  Ms.  Ohl  testified— we  saw  her  E-mail  with 
regard  to  the  LA  Coimty  situation — ^that  because  the  agreement 
with  LA  County  did  not  include  a  requirement  that  LA  County 
keep  sufficient  records,  HCFA  was  likely  to  be  facing  another  set- 
tlement of  this  type  in  8  to  10  years  from  now.  She  stated  further 
that  unless  Medicare  can  get  some  agreement  that  LA  County  in 
the  future  will  meet  Medicare  documentation  requirements  or  not 
claim  the  costs,  this  is  not  a  settlement  where  both  parties  realize 
some  benefit.  It  is  more  of  a  grant  and  should  be  called  that  with- 
out the  compromise  being  called  a  Medicare  reimbursement  settle- 
ment under  the  Medicare  regulations.  Do  you  take  issue  with  her 
analysis  on  that  case? 

Mr.  Vladeck.  Yes,  sir. 

Chairman  Thompson.  If  you  were  not  involved  in  the  details  of 
the  settlement  of  these  cases,  how  can  you  make  an  assessment 
now  as  to  how  wise  or  unwise  the  settlements  were? 

Mr.  Vladeck.  Well,  as  I  said  a  few  minutes  ago,  Mr.  Chairman, 
I  have  had  quite  a  lot  of  opportunity  in  the  last  month  to  review 
those  documents  and  many  associated  documents  and  to  talk  to — 
to  read  the  GAO  report  and  to  think  about  the  history  of  this  and 
so  forth  and  I  think  I  now  have  enough  information  to  form  an 
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opinion  on  these.  The  issues  raised  that  you  just  described  are  all 
issues  that  I  am  famihar  with  in  generic  terms  that  were  policy 
issues  that  we  dealt  with  quite  frequently  during  my  tenure.  In 
each  of  the  two  instances  I  beUeve  you  just  cited,  the  staff  person 
took  a  position  that  was,  in  effect,  a  policy  position  where  I  dis- 
agreed at  the  time  and  still  disagree  with  the  policy  view  they  were 
enxmciating  and  I  think  I  understand  what  the  issues  are  and  I 
disagree  with  their  views. 

Chairman  Thompson.  Well,  it  does  not  seem  to  me  like  it  is  as 
much  a  matter  of  a  policy  issue.  We  have  already  heard  testimony 
about  the  miUions  of  docxmients  that  are  involved  in  these  cases. 
These  are  people  who  spent  a  long,  long  time  deaUng  with  the  de- 
tails and  the  merits  of  these  cases  and  these  claims.  They  have 
their  opinions  based  upon  that.  You  say  that  when  it  was  all  going 
on,  you  were  not  involved  in  the  details.  You  just  knew  that  these 
people  were  on  hard  times  and  these  settlements  had  taken  too 
long  and  you  wanted  them  settled. 

So  again,  I  ask  you,  in  terms  of  sitting  down  and  figuring  out — 
have  you  gone  through  all  these  docimients  that  we  have  been 
hearing  much  about? 

Mr.  Vladeck.  I  believe  I  was  shown  20-some-odd  documents  in 
my  deposition  and  there  have  been  a  number  of  other  documents 
shared  with  the  Committee  and  with  us  and  obviously  I  have  had 
the  GAO  report  for  the  last  24  hours,  so  I  have  seen  quite  a  lot 
of  paper  around  this. 

Chairman  Thompson.  The  GAO  report  has  been  criticized  be- 
cause it  did  not  get  into  the  substance,  so  you  did  not  learn  much 
about  the  substance  from  that,  did  you? 

Mr.  Vladeck.  No,  I  did  not.  That  is  correct. 

Chairman  THOMPSON.  OK.  I  think  that  we  can  all  sympathize 
with  the  notion  of  cutting  red  tape  and  moving  settlements  along, 
but  the  problem  that  many  of  us  have,  obviously,  is  that  whether 
you  are  dealing  in  a  court  of  law,  whether  you  are  dealing  with  an 
administrative  process,  a  formal  one  or  an  informal  one  involving 
settlements,  that  there  are  procedures.  That  is  why  we  call  our- 
selves a  Nation  of  laws  and  not  of  men.  A  person  cannot  look  at 
a  situation — even  the  President  cannot  look  at  a  situation  and  say, 
I  feel,  based  on  whatever  information  I  am  getting  or  telephone 
calls  I  am  receiving,  there  is  an  injustice  and  a  problem  out  there, 
so  I  dictate  that  we  cut  a  check  for  several  million  dollars  of  tax- 
payers' money,  in  effect,  something  like  that.  We  cannot  do  that. 

We  are  talking  about  procedures  here,  and  when  you  are  talking 
about  settling  a  case,  whether  we  like  it  or  not,  we  are  talking 
about  lawyers.  We  are  talking  about  lawyers.  We  all  know  that 
they  are  involved  in  every  aspect  of  our  life,  and  we  regret  that  in 
many  respects,  having  been  one  once  upon  a  time.  When  you  are 
settling  a  case,  you  are  talking  about  essentially  the  merits  of  the 
case  on  both  sides,  and  there  are  always  two  sides,  and  you  cannot 
do  that,  you  cannot  analyze  the  merits  of  any  case  or  any  matter 
unless  you  have  someone  who  is  trained,  an  objective  person 
trained  to  analyze  those  merits  and  come  to  some  determination. 

Maybe  a  bad  lawyer  will  reach  the  wrong  determination,  but  the 
American  people  can  see  that  the  right  procedure  is  being  followed 
and  somebody  is  looking  at  it  from  a  legal  standpoint.  Is  this  a  de- 
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cent  deal?  Maybe  it  is  not  the  best,  but  is  this  a  decent  and  fair 
deal  for  the  taxpayers  of  the  country?  Do  you  not  see  the  problem? 

Mr.  Vladeck.  Senator,  I  think  it  is  unacceptable  that  these  three 
settlements  were  not  reviewed  by  HCFA's  General  Coimsel.  It  is 
astonishing  to  me  that  they  were  not.  I  do  not  understand  why 
they  were  not.  I  never  had  any  knowledge  that  they  were  not  until 
3  weeks  ago.  I  think  that  was  a  very  serious  violation  of  procedure 
and  I  think  whatever  steps  need  to  be  taken  administratively  to 
make  sure  it  never  happens  again  should  be  taken. 

It  is  inconceivable  to  me  that  I  personally  would  have  made  a 
major  decision  involving  such  an  issue  when  I  was  at  the  agency 
without  consulting  General  Counsel.  It  was  my  understanding  that 
as  a  matter  of  standard  practice,  General  Counsel  always  was  con- 
sulted in  these  negotiations.  I  was  not  aware,  again,  until  3  weeks 
ago,  that  General  Counsel  had  not  been  consulted  in  these  three 
incidences.  I  was  astonished  to  learn  it.  I  was  shocked  to  learn  it. 
I  think  it  is  very  unfortunate  and  I  think  it  should  not  be  per- 
mitted to  happen  again.  I  agree  with  you  entirely. 

Chairman  Thompson.  Whose  responsibility  do  you  think  it  was 
that  coimsel  was  not  consulted? 

Mr.  Vladeck.  I  believe  it  was  Mr.  Booth's  responsibility. 

Chairman  THOMPSON.  Well,  perhaps  Mr.  Booth  will  have  an 
opinion  on  that  that  we  can  get  at  a  later  time.  Thank  you,  Mr. 
Vladeck. 

Mr.  Vladeck.  Thank  you,  Senator. 

Senator  COLLINS.  Senator  Levin,  I  am  going  to  give  you  the  op- 
portunity to  either  have  3  more  minutes  of  questions  or  if  you  want 
to  make  a  concluding  statement,  whichever  your  preference  is. 

Senator  Levin.  Well,  just  briefly,  I  think  we  have  learned  a  lot 
this  morning  about  HCFA  procedures.  It  is  obvious  that  a  proce- 
dure was  not  followed  here.  The  person  who  says  that  he  should 
have  followed  it,  Mr.  Booth,  said  it  was  an  innocent  omission  on 
his  part.  He  was  not  directed  by  anybody  not  to  go  to  the  General  i 
Coimsel's  office.  ( 

But  the  key  question  to  me,  in  addition  to  that,  is  whether  or  not  ^ 
these  settlements  were  in  the  best  interest  of  the  United  States,  i 
That,  to  me,  is  the  key  question,  and  that  question  can  only  be  an-  \ 
swered,  it  seems  to  me,  after  listening  to  the  providers  as  well  as  \ 
to  the  people  who  opposed  this  settlement. 

The  GAO  talked  to  people  who  opposed  the  settlement,  did  not  ? 
ask — did  not  ask  the  providers  their  position  on  the  substance  of  | 
the  settlement.  So  what  is  missing  substantively  here  is  the  pro-  [; 
viders'  side  of  the  story  and  I  think  that  is  a  real  omission  on  the 
part  of  the  GAO.  i: 

We  have  an  expert  here  who  says  that,  based  on  his  judgment,  ^ 
that  those  settlements  were  in  the  best  interest  of  the  United  e 
States  from  what  he  has  seen,  although  he  was  not  involved  in  the  ^ 
details.  Mr.  Booth  says  over  and  over-  again,  and  I  think  he  is  a  i 
highly  credible  witness,  that  he  believed  at  the  time  they  were  in  [ 
the  best  interest  of  the  United  States.  We  have  situations  here 
where  hospitals  had  himdreds  of  miUions  of  dollars  withheld  from  = 
payments  that  they  claimed  were  owing  to  them,  hundreds  of  mil-  [( 
Hons  of  dollars,  folks,  in  New  York,  and  that  was  ultimately  settled 
for  $130  million. 
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So  this  is  not  where  HCFA  was  claiming  that  New  York  owed 
it  money.  This  was  a  situation  where,  for  years,  there  were  fes- 
tering claims  that  New  York  hospitals  had  against  HCFA  and  fi- 
nally were  settled,  $130  million  of  what  turned  out  to  be  the  hos- 
pitals' money  that  had  been  withheld. by  HCFA,  and  that  fact  is 
relevant. 

And  so  on  the  substance,  it  is  obviously  not  for  us  to  judge  the 
substance  of  settlements.  But  the  Visiting  Nurses  Services,  in  their 
letter,  it  seems  to  me,  is  powerfully  eloquent  about  what  a  mistake 
ii  is  not  to  get  the  other  side  of  the  story  on  the  substance,  and 
the  GAG  did  reach  a  conclusion  on  the  substance  because  they  said 
that  these  claims  would  not  have  been  successful  had  they  been 
litigated.  How  they  can  reach  that  conclusion  when  they  did  not 
ask  the  providers  for  their  side  of  the  story  on  the  substance  is  in- 
exphcable  to  me.  I  think  it  was  wrong  and  I  woxild  hope  that  all 
of  the  providers,  after  they  have  had  an  opportunity,  which  they 
have  had  for  24  hours  now,  to  read  the  GAG  report,  would  be  of- 
fered the  opportunity  by  our  Chairman  to  submit  any  statements 
for  the  record  that  they  might  feel  are  appropriate. 

So  this  is  an  appropriate  oversight  issue  on  the  process  and  I 
think  there  is  no  doubt  that  there  are  procedural  omissions  here 
which,  if  we  can  correct  by  law  or  regulation,  we  ought  to  correct. 
The  General  Coimsel  clearly  should  have  been  shown  these  settle- 
ments. She  was  not.  If  we  can  correct  that,  we  ought  to  do  it.  But 
we  should  not,  it  seems  to  me,  blend  that  issue  with  whether  or 
not  these  were  substantively  excessive  settlements  without  getting 
the  providers,  in  two  cases  who  had  hundreds  of  milhons  or  tens 
of  millions  of  dollars  tied  up  by  HCFA,  an  opportunity  to  give  us 
their  side  of  the  story. 

Thank  you. 

Senator  COLLINS.  Thank  you.  Senator  Levin. 

There  is  no  doubt  that  HCFA's  appeals  process  is  cumbersome, 
it  is  expensive,  it  is  complex,  it  is  bureaucratic.  Those  facts  argue 
for  reform  of  the  process  to  make  it  more  customer  friendly,  to  en- 
sure that  decisions  are  made  more  expeditiously.  Those  facts  do  not 
argue  for  subverting  the  process  for  three  providers  who  were  for- 
tunate enough  to  have  the  administrator  give  personal  attention  to 
their  overpayment  disputes. 

When  I  began  this  hearing,  I  said  that  I  was  troubled  by  four 
findings  by  the  GAG,  findings  that  were  substantiated  by  deposi- 
tions taken  by  the  Subcommittee  staff.  I  remain  very  troubled  by 
those  four  findings. 

First,  it  is  absolutely  clear  that  HCFA  violated  its  own  regula- 
tions, its  own  rules  and  procedures  in  the  settlement  of  these  three 
cases.  Everyone  agrees  that  there  was  no  review  by  any  govern- 
ment lawyer  of  the  settlement  of  these  claims.  That  is  not  in  dis- 
pute. Most  people  agree,  and  HCFA's  own  regulations  make  very 
clear,  that  it  was  the  rule  and  the  custom  of  the  Department  to  ob- 
tain the  approval  of  the  Department  of  Justice  for  the  settlement 
of  claims  over  $100,000.  Similarly,  HCFA's  own  regulations  make 
very  clear  that  an  overpayment  is  considered  a  debt  and  thus  is  im- 
phcated  by  the  Federal  Claims  Collection  Act. 

Second,  it  is  indisputable  that  the  agreements  contained  highly 
unusual  secrecy  provisions.  If  HCFA  felt  so  comfortable  with  the 
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results  of  these  settlements,  why  were  they  kept  secret?  Why  were 
confidentiality  provisions  included  so  that  other  providers  would 
not  find  out  about  the  special  treatment  given  these  three  pro- 
viders? 

Third,  it  is  indisputable,  whatever  his  motive,  that  Mr.  Vladeck, 
who  was  administrator  at  the  time,  did  pressure  subordinates  to 
reach  agreements.  He  did  not  dictate  what  should  be  in  those 
agreements,  but  the  record  is  replete,  and  even  Mr.  Booth  under 
oath  said  today  that  he  felt  pressured  to  reach  the  agreements. 

And  finally,  there  is  no  doubt  that  the  agreements  included  pro- 
visions for  special  treatment  that  were  not  given  to  other  health 
care  providers,  and  I  think  that  is  unfair. 

The  Subcommittee  will  continue  to  pursue  this  issue.  I  am  look- 
ing at  legislative  solutions  and  I  look  forward  to  continuing  to  work 
with  HCFA,  with  the  GAO  and  other  interested  parties. 

This  hearing  is  adjourned. 

[Whereupon,  at  1:15  p.m.,  the  Subcommittee  was  adjourned.] 
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Madame  Chainnan  and  Members  of  the  Subcommittee: 


I  am  pleased  to  be  here  today  to  disctiss  the  results  of  our  recent 
investigation  of  the  Health  Care  Financing  Administratioa's  (HCFA) 
negotiated  settlements  of  large  overpayments  to  three  Medicare  providers 
between  1991  and  July  1999.  (See  HCFA:  Three  Largest  Medicare 
Payments  Were  Improper  (GAO/OSI-0a4,  Feb.  25, 2000).)  These 
settlements  constitute  66  percent  of  all  Medicare  overpayment 
settlements  since  1991  for  which  HCFA  provided  us  records.  In  these 
three  settlements,  HCFA  accepted  $120  nUllion  for  debt  exceeding 
$332  milliotv — about  36  percent  of  the  total  principal. 

The  depletion  of  the  Medicare  Trust  Fund  has  been  the  subject  of 
significant  scrutiny  in  recent  years.  As  we  have  reported  previously, 
fraudulent  and  abusive  practices  have  raised  concerns  about  program 
vulnerabilities.^  HCFA,  an  agency  within  the  Department  of  Health  and 
Human  Services  (HHS)  that  administers  the  Medicare  program,  is  required 
to  ensure  that  debts  owed  the  program — ^generally  caused  by 
overpayments  to  providers— are  paid.  Histoiically,  rather  than  collect  the 
entire  debt,  however,  HCFA  often  enters  into  s^ement  agreements  with 
providers  and  acc^ts  less  than  the  Ml  amount  owed. 

HCFA  provided  us  with  copies  of  96  agreements  reflecting  Medicare 
overpayment  settlements  that  it  negotiated  fitjm  1991  through  July  1, 1999, 
in  which  the  overpayment  exceeded  $100,000.  We  found  nothing  improper 
in  the  setdonent  of  93  of  Ute  96  matters.  We  did  determine,  however,  that 
HCFA  acted  in^propriately  in  several  respects  as  to  the  1995, 1996,  and 
1997  settlements  of  the  three  largest  matters. 

In  brie^  we  foimd  that  (1)  former  HCFA  Administrator  Bruce  Vladeck's 
participation  in  the  largest  settlement  raised  conflictrof-interest  concerns, 

(2)  HCFA  unilaterally  chose  not  to  obtain  Department  of  Justice  s^proval 
of  the  settlements  and  ignored  its  own  regulations  and  internal  guidance, 

(3)  HCFA  appears  to  have  disregarded  permissible  settlement  criteria 
established  by  regulation,  (4)  the  settlement  agreements  contained 
questionable  provisi<His,  and  (5)  HCFA  executed  settlonents  without  the 
benefit  of  legal  counsel. 


'  See  MedSeare:  HCFA  Puxs  Multtph  OmUenget  to  Prepare  lor  the  3lst  Centuiy  (GAO^-HEH&8845. 
Jan.  29, 1908). 
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Actions  by  the  HCFA 
Admimstrator  Raised 
Conflict-of-interest 
Concerns 


We  determined  that  HCFA  Administrator  Bruce  Vladeck  had  directed 
subordinaies  to  settle  the  three  matters  and  ttvat  he  had  a  prior 
professional  association  with  two  of  the  three  providers  immediately  prior 
to  being  appointed  HCFA  Administrator.  Mr.  Vladeck's  partic^)ation  in  the 
largest  settlement — $25  million  accepted  for  $155  million  in  overpayments 
to  a  hospital — raised  conflict-of-interest  concerns  because  he  had 
previously  served  on  the  hospital's  Board  of  Directors.  In  this  instance,  we 
learned  that  Kevin  Thurm,  then  Chief  of  Staff  to  the  HHS  Secretary  and  the 
current  Deputy  Secretary,  had  instructed  Mr.  Vladeck  to  inquire  about  the 
status  of  the  oveipayments.  As  a  r^ult,  Mr.  Vladeck  suggested  to  Charles 
Booth,  then  Director  of  Payment  Policy,  that  "time  was  more  important 
than  money'  and  iivstrurted  him  to  move  faster.  Mr.  Booth  had  told 
Mr.  Vladedc  that  quickening  the  process  coxdd  cost  HCFA  an  extra 
is  million  to  $10  million.  Despite  tliis  being  HCPA's  largest  seltlemeia  and 
urJike  other  settlements  we  reviewed,  HCFA  kept  no  records  or 
documentation  about  it,  not  even  a  copy  of  the  settlement  agreement  We 
were  fortunate  to  obtain  records  that  the  fiscal  intermediary  maintained. 
Mr.  Vladeck  also  failed  to  disclose  his  previous  affiliation  with  the  other 
provider,  a  home  health  agency.  In  this  instance,  Mr.  Vladeck  did  not 
reveal  on  the  financial  disclosure  forms  he  filed  upon  his  appoirmnent  that 
he  had  sat  on  the  Advisory  Committee  to  the  home  health  agency.  We 
could  not  resolve  our  questions  about  Mr.  Vladeck's  involvement  in  these 
settlements  given  his  refusal  to  meet  with  us. 


No  Department  of 
Justice  Approval 
Sought 


HCFA's  regulations  and  internal  guidance  state  that  HCFA  must  refer  all 
settlements  over  $100,000  to  the  Department  of  Justice  for  approval,  in 
accordance  with  the  Federal  Qaims  Collection  Act  HCFA  unilaterally 
decided  to  settle  the  matters  without  Justice  approval  HCFA  should  have 
obtained  clarification  trom  those  charged  with  implementing  the  Federal 
Claims  Collection  Act,  including  Justice  and/or  GAO.  Such  clarification 
should  have  been  sought  because  HCFA's  own  regulations  required  any 
comprcanise  of  a  claim  over  $100,000  to  be  approved  by  Justice,  and  those 
who  settied  the  matter  thought  approval  was  necessary.  Mr.  Booth  chose 
not  to  seek  Justice  approval  or  HCFA's  own  Office  of  General  Counsel 
(OGC)  review  because,  as  he  told  us,  he  was  concerned  that  if  he  did,  the 
"deals  would  go  up  in  smoke."  He  also  admitted  to  us  that  he  knew  that 
the  settiements  were  not  in  the  best  interest  of  the  government 

Two  months  prior  to  Initiatirig  the  first  of  these  three  improper 
settiements,  HCFA  (and  Mr.  Vladeck)  was  notified  ti:iat  Justice  had 
rejected  a  HCFA-proposed  settiemait  for  $3  million  of  a  $58-million 
overpayment  to  a  hospital.  Jiistice  r<aected  the  proposal  in  September 
1993  beca\jse  it  was  "not  sufficient"  and  'out  of  line  with  settiement 
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amounts  from  comparable  institutions."  It  then  took  over  the  negotiations 
with  the  hospital,  which  continued  until  March  1994  when  the  hospital 
rejected  Justice's  ofifer  to  settle  the  matter  for  $12  million.  After  the 
hospital's  resiection.  Justice  returned  the  matter  to  HCFA  for  coUection. 
Ultinutely,  a  $10-million  settlement  was  made. 


Permissible  Claims 
Criteria  Disregarded 


Regulatiors  implementing  the  Federal  Claims  Collection  Act  set  forth 
criteria  agencies  must  consider  in  determining  whether  to  compromise  a 
debt  or  claim  for  less  than  the  full  amount  owed.  These  regulations  pennit 
compromise  of  claims  only  if  one  or  more  of  the  following  reasons  exist: 
(1)  the  debtor  cannot  pay  the  full  amount  within  a  reasonable  time,  (2)  the 
debtor  refuses  to  pay  and  the  United  States  Is  unable  to  collect  the  full 
amount  in  legal  proceedings,  (3)  there  Is  real  doubt  that  the  United  States 
can  prove  its  case  in  court,  or  (4)  the  cost  of  collecting  the  claim  does  not 
just^  seeking  fuU  recoveiy.'  HCFA's  regulaticxis  generally  mirror  the 
joint  regulations. 

Although  HCFA  chose  not  to  seek  a  clarification  or  actual  approval  from 
Justice,  it  is  not  entirely  clear  that  the  Federal  Claims  Collection  Act 
actually  required  Justice  approval  The  applicability  of  the  Federal  Claims 
Collection  Act  to  the  three  settlements  that  we  investigated  depends  upon 
whether  the  amount  of  overpayments  determined  by  the  fiscal 
intermediaries  constitutes  a  "claim"  or  "debt"  within  the  meaning  of  the 
act  The  Federal  Claims  Collection  Standards,*  which  inqilement  the  act, 
make  clear  that  Justice  approval  is  required  only  whan  a  debt  or  claim  is 
compromised.'  In  the  claims  context,  we  have  previously  said  that 
"axnpromise"  means  accepting  less  than  the  full  amount  owed  in  full 
satisfaction  of  the  claim.*  Based  xipon  the  facts  in  the  three  in^roper 
settlements,  we  believe  it  is  dear  that  HCFA  accepted  less  than  the  full 
amount  of  the  overpayments'.  It  is  not,  however,  as  clear  whether  such 
overpayments  constituted  a  claim  or  debt  within  the  meaning  of  the  ad 
The  standards  use  the  terms  'claim'  and  "debt"  interchangeably  and  define 
them  as  "an  amount  of  money  or  property  which  has  been  detennined  by 
an  apprc^riate  agency  ofGdsd  to  be  owed  to  the  United  States...."*  llxe 
term  "appropriate  agency  official"  is  not  defined  in  the  standards. 


'4C.F.Rptl03. 
•4C.F.R.ch.2. 
'  ill  f  103.1(b). 

*  4  CPJLi  101.2(a). 
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However,  the  meaning  of  this  phrase  is  czitical  to  whether  the  act  zqjpUed 
to  the  settlem&tt  agreements  under  discussion  hare. 

HCFA's  regulations  and  manuals  rect^nize  that  ctrcumstances  may  exist 
in  which  compromise  of  a  debt  is  appropriate.  HCFA's  Guide  states, 

"(CJompromlse  of  debts  should  not  be  considered  until  all  adnUnistratlve 
collection  action  to  collect  a  debt  in  full  has  been  exhausted,  unless  it  becomes 
clear  at  some  point  durtng  the  collection  activity  that  further  action  to  collect  the 
debt  in  fun  to  not  In  the  best  interest  of  the  Goveiranent'' 

Circumstances  that  could  lead  to  such  a  determination  include  HCFA's 
inability  to  collect  the  debt  in  full,  a  legal  issue  that  raises  doubts  as  to 
HCFA's  ability  to  prove  its  case  in  court  for  the  full  amount,  or  the  further 
cost  of  collecting  the  debt  would  exceed  the  amount  of  the  debt' 

Although  these  provisions  were  promulgated  pursuant  to  the  Federal 
Claims  CoDection  Act,  we  believe  that  government  agencies  should 
normally  consider  elements  like  these  before  agreeing  to  settle  significant 
claims.  It  does  not  appear  that  these  settlements,  howev^,  were 
negotiated  after  careful  consideration  of  these  factors.  In  apparently 
failing  to  consido-  these  or  similar  elements  before  entering  into  these 
multimillion-dollar  settlements,  HCFA  acted  improperly,  regardless  of  the 
applicability  of  the  act  and  its  associated  regulations.  Moreover,  had 
HCFA  con^dered  these  f^u^ors,  it  is  unlikely  that  settlement  would  have, 
been  appropriate. 

For  examine,  HCFA  appeared  not  to  consider  that  all  of  the  providers 
w«-e  able  to  pay  the  amounts  owed.  One  of  the  providers,  the  home 
health  agency,  had  established  a  reserve  fund  to  pay  most  of  the  amount 
owed;  and  the  fiscal  intermediaries  had  already  withheld  the  amoxmts 
owed  by  the  other  two  providers  by  offset,  so  ttiat  no  additional  payment 
was  necessary  from  them. 

Further,  it  <! :  cs  not  appear  that  there  was  a  substantial  risk  of  loss  shou-  ci 
HCFA  or  its  intenne<Uaiie8  litigate  these  claims.  In  all  three  cases,  the 
provider  either  claimed  that  it  provided  covered  services  or  incurred  bad 
debts;  however  all  three  providers  lacked  documentation  to  support  any  of 
these  claims,  "nierefore  it  is  unlikely  that  any  of  the  providers  could  have 
mounted  strong  defenses.  Moreover,  the  fiscal  intetmedaries,  v^o  would 


'  HCFA'*  Guidt,  I  (OK-MSd). 
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represent  HCFA  in  any  legal  action  to  collect  these  debts,  were  confident 
in  their  ability  to  prevail  Although  a  risk  in  litigation  always  exists, 
consideration  of  'litigation  risk"  does  not  2^pear  to  Justify  settlement 
Even  if  settlement  had  been  appropriate,  HCFA  regulations  require  that 
the  amount  accepted  in  compromise  be  reas<Hiable  in  relation  to  the 
amount  that  can  be  recovered  by  enforcwi  collection  proceedings*  Since 
it  appears  there  was  little  litigation  risk  to  HCFA  to  collect  the  full  debt, 
the  significant  compromise  of  the  amounts  owed  in  these  three  matters  is 
apparently  uiyjustified. 

Consideration  of  the  cost  of  collection  also  would  not  justify  these 
settlements.  Under  both  HCFA  and  the  Federal  Claims  Collection 
Standards,  costs  of  collecting  should  not  normally  carry  great  weight  in 
the  settlement  of  large  claims."  It  is  uiUikely  that  the  cost  of  collecting 
these  debts,  which  collectively  t^proximated  $332  million,  could  outwei^ 
their  recovery. 


tj.<;t:tlenient 

Agreements 

Contained 

Questionable 

Provisions 


The  agreements  contained  several  provisions  that  were  not  in  accord  with 
HCFA's  guidance  for  settling  claims.  For  example,  HCFA  agreed  to  waive 
interest  in  the  settlement  with  the  home  health  agency,  despite  contrary 
direction  contained  in  its  financial  management  guide."  It  also  permitted 
the  hon\e  health  agency  to  pay  part  of  its  debt  in  installments,  which 
should  be  ccmsidered  "only  in  rare  instances.'" 

Moreover,  two  of  the  agreements  explicitly  permitted  the  providers  to 
continue  to  be  reimbursed  for  costs  regardless  of  whether  they  were 
actually  incurred.  The  settlment  with  the  home  health  agency  permits  it 
to  be  reimbursed  in  the  future  for  costs  that  might  not  be  covered  by 
Medicare,  although  c^ped  at  a  specific  level  Similarly,  the  1996 
agreement  with  the  hospital  permits  it  to  be  reimbursed  for  bad  debts 
without  doctanentation  as  otherwise  required  by  regulation."  Mr.  Booth 
disregarded  the  objections  of  knowledgeable  HCFA  and  fiscal 


•  4  CFil.  {  108.4. 42  CJ".R  i  40S^6(h). 
"  HCFA's  Glide,  <  (X»6-145(BX4)- 

"  HCFA>  Guid*  direca  HCFA  to  chaise  interest  on  aU  debts  ow«d  the  govenunent 
nile  is  preKS&edbtfreqiirts  that  tiOBicst  be  chained  on  aOd^  paid  in  iiBttlli^^  A1I0300-1- 
40(PXl).  Kote.  however,  that  HCFA's  regulations  provide  fior  the  adjustments  to  interest  chaiges  for 
oveipaymentdetenidnations  reversed  admiiiisttsavely.  42  CP.R.  {  406.378(hK2)- 

"  HCFA's  Guide,  1 0306.M5(E). 
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intermediajy  ofBcials  who  protested  the  settlements  as  setting  bad 
precedents. 


HCFA  Eschewed 
Legal  Review  of 
Settlements 


None  of  the  three  agreements  were  reviewed  by  HCFA"s  OGC  or  any  other 
government  attorney  before  they  were  executed,  even  though  HCFA's 
internal  guidance  requires  that  debts  of  over  $100,000  be  referred  to 
Justice  through  HCFA's  central  office  and  OGC."  The  lack  of  legal  review 
is  further  evidence  of  HCFA's  failure  to  assess  the  litigation  risks  and  other 
factors  involved  before  settling  these  matters.  We  also  believe  that  legal 
review  is  appropriate  before  government  officials  sign  agreements 
reliivquishing  the  government's  right  to  recover  tens  of  millions  of  dollars. 

After  we  advised  HCFA  in  advance  of  the  specific  questions  we  would  be 
asking  about  its  claims  collection  processes  and  compliance  with  the 
Federal  Claims  Collection  Act,  neither  Chief  Financial  Officer  Michelle 
Snyder  nor  Chief  Co\msel  Sheree  Kanner  could  answer  those  questions. 
Even  more  troubling  is  that  after  these  interviews,  we  gave  HCFA  the 
opportunity  to  respond  in  writing  to  these  questions,  but  the  written 
response  from  Deputy  Administrator  Michael  Hash  was  unresponsive  to 
our  questions. 

The  chronologies  of  the  three  improper  settlements  and  our  legal  analysis 
of  the  applicability  of  the  Federal  Claims  Collection  Act  to  these 
settlemejus  and  the  Medicare  program  can  be  found  in  our  Februaiy  25, 
2000,  report. 


Madame  Chairman,  this  completes  my  prq>ared  statement  I  would  be 
happy  toTe^x)nd  to  any  questions  that  you  or  other  members  of  the 
Suijcommittee  may  have. 
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GAaT-OSI.00.7 


76 


A  r)  Ponta/^tS  and  further  information  regarding  this  testimony,  please  contact  Robert 

Kjj^yy  v^v^iii^ua  ttiivt  u.Iiast  or  Donald  Fulwider  at  (202)  512-7455.  William  Hamel  made  a  key 

Acknowledgement  contribution  to  this  testimony. 
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Ordering  Information      orders  by  internet 


For  Information  on  how  to  access  GAO  reports  on  the  Internet,  send 
an  e-mail  message  with  "info"  in  the  body  to: 

Info@www.gao.gov 

or  visit  GAO's  World  Wide  Web  home  page  at 
hOpy'/www.gao.gov 


To  Report  Fraud, 
Waste,  and  Abuse  in 
Federal  Programs 


Web  site:  httpy/www.gao.gov/fraudnet/fraudneLhtm 


E-maiL  fraudnet@gao.gov 


1-800424-5464  (automated  answering  system) 
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SEN  ATE  PERMANENT  SUBCOMMITTEE  ON  IN  VESTIGATIONS 
STATEMENT  OF 
Charles  R.  Booth 
March  28, 2000 

Madam  Chairman  and  members  of  the  subcommittee,  good  morning.  My  name  is 
Charles  R,  Booth.  I  am  a  career  federal  employee  and  have  worked  for  the  federal 
govenmient  for  40  years.  I  am  the  Director  of  the  Finandal  Services  Group,  Office  of 
Financial  Management,  Health  Care  Financing  Administration  (HCFA).  In  that  position, 
I  am  responsible  for  the  management  of  the  Agency's  current  administrative  budget  and 
spending.  I  have  held  this  position  since  July  1 997. 

From  1984  through  1994, 1  was  director  of  the  Office  of  Payment  Policy  in  the  Bureau  of 
Policy  Development.  (In  about  1988,  the  name  of  the  office  was  changed  fiom  the  Office 
of  Reimbursement  Policy,  and  the  name  of  the  Bureau  was  changed  fiwm  the  Bureau  of 
Eligibility,  Reimbursement,  and  Coverage,  but  the  functions  were  the  same.)  I  directed  a 
staff  that  determined  the  administrative  policies  for  reasonable  cost  reimbursement, 
reasonable  charge  payments,  and  pajroent  undo-  a  variety  of  fee  schedules  as  Congress 
enacted  them.  In  addition,  wh«i  disputes  arose  about  the  meaning  of  various  policy 
interpretations,  my  staff"  responded  to  those  inquiries.  Some  of  those  disputes  involved 
the  Office  of  General  Counsel  of  Health  and  Human' Services.  I  was  the  person  they 
consulted  about  HCFA's  views  on  whethCT  to  settle  or  appeal  certain  cases,  including 
those  that  arose  from  decisions  issued  by  the  Provider  Reimbursement  Review  Board. 

In  November  1994,  there  was  a  reorgam'zadon  within  the  Bureau  of  Policy  Development. 
My  role  changed  somewhat.  I  assumed  more  responsibilities  for  policies  for  hospitals, 
but  no  longer  had  payment  policy  responsibilities  for  physician  services,  home  health 
agencies,  or  skilled  nursing  facilities.  I  held  that  position  until  July  1997. 
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A  dispute  arose  in  the  early  i990s  between  the  Visiting  Nursing  Services  of  New  York 
(VNS)  and  its  fiscal  intermediary.  United  Government  Services  (UGS).  UGS  had  . 
reviewed  obtain  costs  for  this  home  health  agency,  which  it  wanted  to  disallow.  Because 
the  consequences  were  very  significant,  UGS  discussed  them  with  members  of  my  staff 
and  me.  Represaitatives  fi-om  VNS  also  m&t  with  us.  These  meetings  occurred  in  the 
fall  of  1993.  There  were  also  a  variety  of  phone  calls  with  UGS  and  other  phone  calls 
with  an  attorney  rq)resenting  VNS.  VNS  clearly  wanted  to  reach  some  compromise  with 
UGS  before  UGS  made  any  final  decisions.  UGS  a^ed  us  in  late  February  1 994  if 
HCFA  was  in  agreement  with  its  proposed  action.  After  checking  with  Thomas  Ault, 
who  at  the  time  was  the  Director  of  the  Bureau  of  Policy  Development  and  my  immediate 
superior,  we  said  we  were.  UGS  issued  its  decisions  at  the  end  of  February  1994.  Within 
a  few  days,  Mr.  Ault,  directed  me  to  find  a  way  to  settle  this  issue.  He  asked  me  to  meet 
with  representatives  fix)m  VNS  to  find  some  middle  ground  because  the  amount  at  issue 
was  too  great.  Ho  indicated  this  needed  to  be  accomplished  quickly.  As  a  result,  I  met 
with  representatives  fix>m  VNS  and  UGS  on  or  about  March  10,1994,  and  we  reached  an 
agreement  The  settlement  agreemoit  was  drafted  by  UGS,  was  reviewed  at  length  by 
the  VNS,  UGS,  and  me,  and  finally  signed  in  April  1 995. 

The  main  issue  in  this  dispute  was  whether  the  length  of  time  VNS  claimed  for  nurses 
aides  visits  was  reasonable.  VNS  served  a  large  Medicaid  population  as  well  as  a  large 
Medicare  population.  The  aides  provided  services  to  the  Medicaid  population  that  went 
beyond  those  for  which  Medicare  would  normally  pay.  These  included  homemaker 
services  such  as  food  shopping.  While  the  average  length  of  the  Medicare  visit  was  a 
little  over  three  hours,  the  average  length  of  Medicaid  visits  was  about  12  hours.  VNS 
claimed  that  we  should  average  all  the  aide  visit  time  for  all  patients  and  that  Medicare 
should  pay  the  costs,  based  on  that  average,  for  aide  visits  provided  for  Medicare 
beneficiaries.  UGS  contended  the  aide  visits  for  Medicaid  beneficiaries  were  not  like 
those  provided  to  Medicare  beneficiaries,  and  that  Medicare  should  pay  only  for  the  time 
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that  aides  spent  with  Medicare  patients.  Costs  for  several  years  were  at  issue.  UGS  was 
proposing  to  disallow  about  $93,000,000.  As  a  result  of  the  settlement,  VNS  paid  the 
Government  about  $67,000,000. 

In  late  January  1996,  Mr.  Ault,  still  my  inmiediate  supervisor,  gave  me  a  note  dated 
January  19,  1996,  from  Rick  Langfelder  to  his  boss,  Maria  Mitchell.  Mr.  Ault  told  me  to 
look  into  it,  contact  Mr.  Langfelder,  and  find  out  what  was  going  on.  Mr.  Langfelder 
worked  for  the  New  York  Health  and  Hospitals  Corporation  (HHC),  an  agency  of  the 
New  York  City  government  that  operated  several  hospitals.  It  was  not  clear  from  the 
January  19  note  what  the  issues  were.  I  did  contact  Mr.  Langfelder  and  met  with  him  and 
others  from  HHC  in  February.  There  were  several  issues  HHC  had  with  its  fiscal 
intermediary.  Empire  Blue  Cross  (Empire),  going  back  to  the  early  1980s.  We  discussed 
these  issues  again  in  May.  However,  by  then,  I  had  heard  directly  from  Bruce  Vladeck, 
the  Administrator  of  the  Health  Care  Financing  Administration  from  May  1993  until 
September  1997.  Dr.  Vladeck  inquired  about  what  progress  was  being  made  to  settle  the 
issues  raised  by  HHC.  He  was  obviously  disappointed  by  the  lack  of  progress  in  settling 
these  issues  and  expressed  his  strong  desire  to  see  more  progress.  I  met  again  with 
Langfelder  and  others  from  HHC  at  the  HCFA  regional  office  in  New  York;  that  meeting 
took  place  in  June.  Representatives  from  Empire  also  attended.  I  had  called  William 
Toby,  the  Re^onal  Administrator  in  New  York,  to  ask  if  we  could  use  space  in  his  office, 
as  I  believed  it  would  be  better  to  meet  there  than  at  HHC.  Tony  Seubert  attended  the 
meeting  for  Mr.  Toby.  We  discussed  the  issues  and  HHCs  estimates  of  the  value  of  those 
issues,  but  made  little  progress  toward  any  resolution.  Dr.  Vladeck  inquired  about  the 
status  of  negotiations  soon  after  the  June  meeting.  He  advised  me  he  needed  to  **report  to 
the  sixth  floor."  I  took  that  to  mean  the  Department's  Office  of  the  Secretary,  but  Dr. 
Vladeck  provided  no  fiirther  description.  (It  is  common  within  the  Agency  to  refer  to 
"the  sixth  floor"  as  meaning  the  Office  of  the  Secretary.)  He  was  clearly  not  happy  that 
very  little  progress  had  been  made  at  the  June  meeting.  I  recall  sending  him  an  e-mail 
saying  I  believed  if  we  moved  quickly  to  settle  the  issues,  we  would  end  up  paying  more 
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money.  His  reply  was  that  he  wanted  it  settled  very  quickly — that  it  was  worth  the  extra 
money.  I  took  this  to  be  his  clear  direction  to  settle  the  issues.  An  agreement  was 
reached  in  mid-August.  That  meeting  was  also  at  the  Regional  Office.  Empire  drafted 
the  settlem«it  agreem^t,  which  was  signed  in  mid-Sqitonber.  The  issues  settled  were 
worth  about  $200,000,000,  and  Empire  paid  HHC  about  $ 1 30.000,000. 

In  early  November  1 996, 1  received  a  phone  call  from  an  analyst  in  the  Office  of 
Research  and  Demonstrations  of  HCFA  advising  that  Dr.  Vladeck  wanted  me  to  look  into 
a  dispute  between  the  Los  Angeles  County  hospitals  and  tfieir  fiscal  intermediary.  Blue 
Cross  of  California.  I  had  a  short  discussion  with  Dr.  Vladeck  in  late  November  or 
December  of  1996,  when  he  advised  me  that  the  time  pressure  was  not  quite  so  severe.  It 
was  very  clear  to  me  that  this  was  a  directive  from  Dr.  Vladeck  that  he  wanted  this  matter 
settled  as  well.  I  contacted  representatives  from  Los  Angeles  County,  had  discussions 
with  rq)resentatives  from  Blue  Cross  of  California,  and  reached  a  settlement  agreement 
with  the  County  representatives  in  late  February  of  1 997.  As  with  HHC,  there  were 
several  issues  in  dispute.  I  drafted  a  settlement  agreement  along  similar  lines  as  the  HHC 
agreement,  and  sent  it  to  rq)rescntatives  from  Los  Angeles  County,  the  fiscal 
intermediary,  and  the  HCFA  regional  office  in  San  Francisco.  The  agreement  was 
revised  somewhat  and  signed,  and  Blue  Cross  paid  Los  Angeles  County  about 
$51,000,000.  The  value  of  the  issues  in  dispute  was  about  $73,000,000. 

I  believed  at  the  time  and  believe  now  that  I  was  acting  under  the  express  direction  of  Mr. 
Ault  or  Dr.  Vladeck.  I  believed  at  the  time  the  settlements  were  appropriate.  I  now  know 
that  I  should  not  have  agreed  to  or  signed  those  settlements  with  out  the  involvement  of 
the  Department's  Office  of  General  Counsel  and  the  agreement  fiiom  the  Department  of 
Justice.  At  no  time  did  I  intend  to  violate  any  rules,  regulations,  or  laws.  I  have  spent  33 
years  of  my  40  year  career  working  for  the  Medicare  program  and  have  tried  to  work  for 
the  best  interests  of  Medicare  beneficiaries  and  the  Medicare  program  during  this  period. 
Thank  you.  I  will  try  to  answer  your  questions  to  the  best  of  my  ability. 
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STATEMENT  OF  BRUCE  C.  VLADECK 
Before  the  Permanent  Subcommittee  on  Investigations 
U.S.  Senate  Committee  on  Governmental  Affairs 
March  28, 2000 

Chairman  Collins,  Senator  Levin^  and  members  of  the  Subcommittee,  I  am  Bruce 
C.  Vladeck.  I  am  appearing  at  the  invitation  of  the  Subcommittee  to  discuss  the  process 
by  which  the  Health  Care  Financing  Administration  ("HCFA")  has  negotiated  and 
resolved  disputes  with  Medicare  providers. 

From  1993  until  1997,  it  was  my  privilege  to  serve  as  Administrator  of  HCFA.  I 
am  proud  of  my  service  and  proud  of  what  my  colleagues  and  I  accomplished  during  that 
time.  I  certainly  would  not  claim  that  I  made  no  mistakes  during  my  service,  nor  that  the 
agency,  which  with  limited  resources  administers  two  of  the  largest  and  most  complex 
programs  of  the  Federal  Government,  was  without  flaw.  But  we  made  significant 
progress.  The  agency  was  in  much  stronger  shape  when  I  left  than  when  I  arrived,  and  - 
most  important  —  Medicare  and  Medicaid  were  in  better  financial  shape  and  working 
better  to  serve  their  beneficiaries. 

I  understand  the  GAO  and  perhaps  some  members  of  this  Subcommittee  are 
questioning  some  of  the  settlements  undertaken  by  HCFA  vMlc  I  was  Administrator.  I 
am  here  to  answer  questions  about  my  role  in  those  settlements  and  what  I  understood 
about  the  role  of  others.  I  also  understand  this  Subcommittee's  Chair  may  recommend 
changes  in  the  law  or  changes  in  regulations  to  clarify  the  process  by  which  disputes 
between  HCFA  and  providers  are  resolved.  If  the  objective  of  that  effort  is  to  provide 
greater  certainty  and  a  more  expeditious  and  fair  handling  of  disputes,  I  applaud  your 
efforts  and  will  assist  you  m  whatever  way  I  can. 
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When  I  appeared  before  the  Senate  Finance  Committee  for  confirmation  as 

Administrator  of  HCFA  in  May  of  1993,  HCFA  was  an  agency  that  had  long  been 

criticized  for  being  unresponsive  to  health  care  needs;  a  body  slow  to  heed  problems  in 

the  health  care  system;  and  one  that  too  often  appeared  focused  on  form  over  substance. 

As  I  approached  the  task  of  Administrator,  I  resolved  to  be  ever  mindful  of  the  impact  of 

the  agency  on  actual  people.  I  made  the  following  statement  before  the  Finance  .  ; 

Conrniittee  during  my  confirmation  hearing: 

Medicare  and  Medicaid  are  two  of  the  most 
important  things  this  government  does,  and  represent  what 

the  United  Sates  does  best  We  need  to  maintain  strong 

programs  for  our  disadvantaged  and  elderly  citizens.  These 
beneficiaries  must  be  the  clear  focus  of  our  efiforts.  We 
need  to  communicate  better  with  our  beneficiaries,  the 
providers  who  serve  them,  and  the  States  that  are  our 
partners  in  furnishing  health  care.  We  need  also  to  listen  to 
and  work  closely  with  people  on  the  fi-ont  lines  of  health 
care. 

We  need  to  encourage  greater  experimentation,  both 
by  States  and  providers,  in  new  ways  to  deliver,  manage, 

and  pay  for  services  The  challenges  we  face  in 

reforming  the  health  care  system  require  an  agency  that  can 
balance  our  responsibilities  and  obligations  to  the  many 
people  the  Health  Care  Financing  Administration  serves,  oi  r 

while  facing  a  changing  enviroiunent  in  the  health  care 
community. 

In  1993,  there  was  a  widespread  perception  that  HCFA  was  a  particularly  insular, 
rigid,  and  bureaucratic  agency,  unresponsive  to  its  major  constituents  and  stakeholders. 
Improving  customer  service  to  all  our  customers  -  providers  and  States  as  well  as 
individual  beneficiaries  -  was  a  major  priority  of  mine  fi-om  the  outset.  I  sought  to 
address  charges  of  "bureaucratic  inertia*'  that  previously  had  been  leveled  against  HCFA. 
I  repeatedly  tried  to  convey  the  message,  both  inside  the  agency  and  without,  that  the 
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primary  responsibility  of  HCFA  v/as  to  insure  that  its  beneficiaries  had  access  to  high- 
quality  health  care  when  they  needed  it  The  only  ones  who  could  actually  provide  that 
care  were  not  federal  employees  or  insurance  companies,  but  the  doctors,  hospitals,  and 
other  health  care  providers  who  were  thereby  our  partners  in  l^lfilling  our  core  mission  to 
meet  the  basic  health  care  needs  of  our  most  vulnerable  population:  the  poor,  the 
disabled,  and  the  elderly. 

Internally,  we  emphasized  the  basics  of  good  customer  service  ~  establishing,  for 
example,  for  the  first  time  within  the  agency,  quantitative  standards  on  responding  to 
telephone  calls  and  written  inquiries  -  and  we  invested  significant  resources  in 
"benchmarking"  our  activities  against  other  organizations  in  both  the  public  and  private 
sectors.  For  example,  we  sent  a  team  to  Atlanta  to  learn  about  customer  service  from  a 
hotel  chain  that  had  won  the  Baldridge  Award  of  the  Department  of  Commerce  for 
excellence  in  customer  service.  Externally,  I  spoke  to  all  the  leading  health  care  provider 
groups  to  emphasize  our  openness  to  increased  communication  and  dialogue. 

In  this  regard,  I  was  continually  concerned  about  the  balkiness  and  inefficiency  of 
the  process  through  which  cost  report  disputes  were  appealed,  reviewed,  and  adjudicated. 
The  Provider  Reimbursement  Review  Board  ("PRRB**)  had  a  backlog  of  several  years 
and  several  thousands  of  cases.  As  Administrator,  I  was  responsible  for  reviewing  and 
was  routinely  provided  with  PRRB  decisions  involving  cases  dating  back  a  decade  or 
more.  We  de\'oted  considerable  energy  and  attention  both  to  trying  to  make  the  PRRB 
process  more  efficient  and  trying  to  reduce  the  number  of  cases  that  came  before  the 
PRRB. 
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Another  priority  during  my  tenure  at  HCFA  was  a  continuing  strategy  of  trying  to 
move  away  altogether  from  cxjst-based  reimbursement.  The  enormous  expenditures  of 
time,  energy,  and  money  surrounding  the  cost-reporting  and  appeals  process  could  be 
significantly  reduced,  and  the  government  could  save  a  lot  of  money,  by  moving  from 
cost-based  to  prospective  reimbursement.  We  thus  redoubled  our  efforts  to  develop  and 
implement  prospective  payment  systems  for  hospital  outpatient  services,  skilled  nursing 
facilities,  and  home  care  agencies,  and  similarly  sought  to  move  frt)m  cost-based 
reimbursement  to  fee  schedules  or  competitive  pricing  for  other  services  -  activities  that 
culminated  in  the  bipartisan  process  of  the  enactment  of  the  Balanced  Budget  Act  in 
1997. 

The  Resolution  of  Reimbursement  Disputes. 

At  the  time  I  became  Administrator,  HCFA  had  been  criticized  for  being  non- 
responsive  and  non-timely  in  resolving  pending  disputes.  In  some  instances,  those 
disputes  were  based  on  a  health  care  provider  owing  the  government  money;  in  others, 
the  dispute  involved  possible  underpayments  by  the  government  to  the  provider. 

We  were  fortunate  at  HCFA  to  have  a  staff  of  very  talented,  knowledgeable,  and 
experienced  officials,  many  of  whom  had  been  with  HCFA  since  its  creation.  The 
settlement  process  was  overseen  skillfully  and  energetically  by  Charles  Booth,  a  long- 
time employee  of  HCFA  who  has  been  involved  with  the  Medicare  program  since  its 
inception.  He  was  cq)able,  tough  and,  I  understood  then  and  believe  today,  of  the  highest 
integrity.  Mr.  Booth,  in  turn,  worked  directly  with  HCFA  employees  in  our  central  and 
regional  offices  and  contractor  employees  throughout  the  coimtry.  I  think  it  is  important 
for  the  Subcommittee  to  have  some  sense  of  the  scope  of  these  activities;  Medicare  paid 
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close  to  40,000  providers  on  a  cost-related  basis.  Each  provider  filed  an  annual  cost 
report,  triggering  a  process  that  included  intermediary  review  and  determination  and  not 
infrequently  a  series  of  appeals  and  dispute  resolution  procedures. 

The  Subcommittee's  letter  of  invitation  asks  that  I  address  four  specific  Medicare 
payment  disputes.  They  are: 

a)  a  settlement  between  HCF  A  and  the  Department  of  Health  Services, 
County  of  Los  Angeles. 

b)  a  settlement  between  HCFA  and  the  New  York  City  Health  and  Hospitals 
Corporation; 

c)  a  settlement  between  HCFA  and  the  Visiting  Nurse  Service  of  New  York; 

d)  a  settlement  between  HCFA  and  Howard  University  Hospital; 

At  my  recent  deposition  before  the  Subcommittee  staff,  I  was  asked  about  these 
matters  in  great  detail  and  was  shown  a  number  of  related  docimients.  I  testified  that  I 
did  not  recall  the  details  of  any  of  the  settlements,  because  I  was  not  involved  in 
negotiating  the  settlements,  nor  was  I  advised  at  the  time  about  the  details  of  the 
settlement  negotiations.  I  did,  however,  press  for  timely  resolution  of  three  of  the 
disputes.  As  I  will  discuss  in  more  detail  below,  the  Los  Angeles  County  matter  involved 
a  potential  health  care  crisis  precipitated  by  a  change  in  Medicaid  policy;  the  implications 
of  the  crisis  brought  state  and  federal  officials  at  the  highest  level  to  bear  on  developing  a 
solution.  The  New  York  Health  and  Hospitals  matter  involved  a  potential  disruption  in 
services,  which  neither  the  State  nor  the  City  seemed  willing  to  address.  The  Visiting 
Nurse  Service  dispute  involved  a  conflict  between  the  requirements  imposed  on  providers 
by  New  York  State  and  the  services  reimbursable  by  Medicare.  In  each  of  these  cases,  I 
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was  advised  and  believed  that  our  failure  to  act  promptly  could  result  in  an  intolerable 
reduction  or  loss  of  medical  and  health  services  to  some  of  our  most  vulnerable  citizens. 
But  I  left  the  specific  negotiation  and  resolution  of  the  matters  to  the  good  judgment  of 
HCFA  staff,  who  were  better  equipped  than  I  to  settle  the  matters.  In  each  of  the 
settlements  we  will  discuss  today,  no  one  on  the  senior  staff  expressed  to  me,  at  the  time, 
any  reservations  as  to  \\iiether  the  agreements  were  in  the  best  interest  of  the  United 
States.  However,  as  the  Administrator  of  HCFA,  I  bear  ultimate  management 
responsibility  for  the  resolution  of  the  matters  at  issue. 

Let  me  address,  up  front,  vfbst  I  understand  are  the  primary  concerns  of  the 
Subcommittee. 

First,  concerns  have  been  raised  about  the  fact  that,  in  three  of  the  settlements,  I 
received  calls  from  provides  and  others  about  the  need  to  expeditiously  resolve 
outstanding  reimbursement  disputes.  During  the  four  and  a  half  years  I  served  as 
Administrator,  I  received  dozens  of  calls  from  providers,  members  of  Congress,  state 
officials,  and  others  interested  m  the  resolution  of  outstanding  disputes  of  one  kind  or 
another.  In  each  case,  I  sought  to  facilitate  solutions  by  passing  the  matters  on  to 
experienced  staff  at  HCFA  and  asking  that  they  develop  appropriate  responses .  I  did  not 
direct  the  staff  to  come  up  with  a  particular  result,  nor  did  I  get  involved  in 
reimburson^it  settlement  negotiations. 

Second,  concerns  have  been  expressed  that  three  settlements  did  not  involve 
HCFA's  General  Coxinsel  or  the  Department  of  Justice.  As  I  testified  in  my  deposition,  I 
frankly  did  not  know  whether  they  did  or  did  not  go  through  the  General  Counsel  or  DOJ, 
or,  for  that,  matter,  what  their  final  resolution  would  be.  However,  if  I  had  thought  about 
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it  at  the  time,  my  view  would  have  been  that  DOJ  logically  would  not  have  been  the 
appropriate  body  to  resolve  any  of  the  policy  issues  of  principal  concem  in  those  three 
settlements.  These  matters  did  not  involve  claims  iji  litigation  or  litigation-related 
concerns,  which  DOJ  would  be  uniquely  qualified  to  handle.  In  each  of  these  cases, 
HCFA  had  the  unique  ability,  and  I  believed  responsibility,  to  consider  the  fundamental 
health  care  issues  involved,  to  speed  the  resolution  of  outstanding  reimbursement  issues, 
and  to  firee  up  funding  that  was  critical  to  the  provision  of  services.  My  job  as 
Administrator  was  to  act  on  significant  matters  involving  policy  decisions.  I  did  not 
routinely  consult  with  DOJ  on  matters  of  policy. 

Third,  concerns  have  been  raised  about  whether  the  dollar  value  of  three  of  the 
settlements  was  adequate,  because  those  settlements  were  for  amounts  significantly  less 
than  the  amounts  originally  asserted  by  the  fiscal  intermediaries.  Although  I  was  not 
involved  in  those  specific  negotiations,  it  is  a  feet  that,  where  a  provider  disputes  an 
intermediary's  determination  of  an  amount  owed,  that  amount  is  never  fiinal  imtil  tiiere  is 
an  evaluation  of  the  policy  issues  -  either  through  settlement  wi&  HCFA,  by  the  PRRB 
after  a  hearing,  by  the  HCFA  Administrator  in  the  case  of  a  review  of  a  PRRB  decision, 
or  by  a  court,  where  the  HCFA  Administrator's  decision  is  appealed.  Indeed,  even  after 
an  NPR  is  issued,  providers  are  instructed  that  they  should  attempt  to  reach  a  resolution 
by  way  of  settlement  prior  to  an  actual  PRRB  hearing.  Where  complex  policy  issues  are 
involved,  it  is  feir  -  and  accurate  -  to  say,  that  the  intermediary's  number  may  be  viewed 
as  simply  the  intermediary's  number,  and  certainly  is  not  considered  a  debt  owed  to  the 
government  In  the  three  settlements  at  issue,  I  do  not  believe  the  providers  think  they 
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received  sweetheart  deals,  and  the  Subcommittee  may  wish  to  question  the  providers 
themselves. 

Fourth,  it  has  been  suggested  that  I  may  have  had  a  conflict  of  interest  in  urging 
resolution  of  two  of  these  matters,  because,  prior  to  my  service  at  HCFA,  I  twice  served 
as  an  unpaid  board  mcmbei  of  the  New  York  City  Health  and  Hospitals  Corporation,  and 
I  was  invited  to  serve  as  an  unpaid  member  of  an  advisory  committee  for  the  Center  for 
Home  Care  Policy  and  Research,  a  non-profit  center  establiished  by  VNS.  (With  respect 
to  that  advisory  committee,  I  do  not  know  ^^lether  I. was  ever  oflBcially  on  the  committee, 
although  I  was  invited  to  join  and  may  have  attended  one  organizational  meeting.)  I  have 
been  involved  in  public  health  issues  for  over  25  years,  and  have  served  in  nxmierous  paid 
and  unpaid  positions  (and  also  worked  in  numerous  unpaid  efiforts  for  which  I  held  no 
formal  position)  -  all  directed  at  the  same  objective  of  ddiv^ing  health  care  services  to 
the  public,  primarily  to  the  poor  and  the  elderly.  Those  remained  my  objectives  when  I 
became  HCFA  Administrator.  It  should  not  be  a  surpise  that  I  have  acquaintances  and 
relationships  throughout  the  health  care  community  nationally,  including  providers.  But 
io  suggest  that,  because  of  prior  unpaid  service,  I  had  any  personal  interest,  as  opposed  to 
the  public  interest,  in  mind  when  I  acted  on  behalf  of  HCFA  is  outrageous  and  untrue. 
No  one  who  knows  me  would  make  that  allegation. 

Finally,  I  understand  that  I  have  been  tagged  as  a  "reluctanr  witness,  because  I 
did  not  talk  directly  with  a  GAO  investigator  when  he  sought  to  interview  me  in  the 
summer  of  1 999.  I  was  not  reluctant  to  testify.  In  a  separate  letter  to  the  Subcommittee, 
my  attorney,  Robert  J.  Anello,  addresses  those  circumstances.  Th&  key  point  is  tiiat  Mr. 
Anello  did  talk  with  this  Subcommittee's  counsel  last  fell  -  almost  six  months  ago  -  and 
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offered  to  make  me  available  for  an  interview  at  that  time.  That  offer  was  declined;  my 
counsel  was  told  *the  train  had  left  the  station"  because  a  GAO  report  already  was  being 
prepared.  That  was  ahnost  six  months  ago.  I  remained  fiilly  prepared  to  be  intCTviewed, 
but  we  did  not  hear  from  the  Subcommittee  until  last  month,  when  I  was  asked  to  give  a 
deposition,  at  which  I  appeared  voluntarily.  I  answered  fidly  all  questions  put  to  me,  to 
the  best  of  my  recollection,  as  I  would  have  done  if  Mr.  Anello*s  offer  of  last  fall  had 
beai  accepted. 

At  the  deposition,  and  again  in  this  testimony,  I  describe  my  involvement  to  the 
best  of  my  recollection.  My  recollection  of  these  matters  may  not  be  clear  in  terms  of  the 
details  and  timing.  Indeed,  some  of  the  documents  shown  to  me  at  my  deposition  are 
inconsistent  with  my  memory  of  the  sequence  of  events,  which  has  increased  my 
uncertainty  as  to  specific  chronologies.  But  my  lack  of  clarity  on  the  details  in  no  way 
affects,  or  qualifies,  my  view  that  each  of  the  settlements  at  issue  was  arrived  at  fairly  and 
was  in  the  best  interests  of  the  United  States  and  the  people  HCFA  serves. 

Department  of  Health  Services,  County  of  Los  Angeles. 

In  late  1995  or  early  1996, 1  was  advised  that  Los  Angeles  County  was  facing  a 
potentially  massive  public  health  crisis  and  might  be  forced  to  close  hospitals  and 
outpatient  facilities  due  to  a  lack  of  funds.  Approximately  five  million  individuals  relied 
on  the  Los  Angeles  system  as  their  sole  access  to  healthcare.  The  potential  closure  of 
facilities  and  cutbacks  in  services  was  a  source  of  great  concern  -  to  the  public  health 
community,  local  officials,  my  colleagues  in  the  Clinton  Administration,  and  me.  As  a 
result,  there  were  meetings  in  the  Secretaiy*s  office,  as  well  as  at  the  White  House, 
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involving,  at  one  time  or  another.  Administration  officials,  HHS  officials,  HCFA's 
General  Counsel,  and  others  -  all  focused  on  seeking  ways  to  avert  this  potential  crisis. 

The  problem  in  Los  Angeles  County  was  caused,  in  part,  by  HCFA's 
implementation  of  a  change  in  Medicaid  legislation  that  I  supported  and  advocated.  On  a 
number  of  occasions,  I  was  asked  whether  it  was  possiUe  for  HCFA  to  waive  or  change 
its  regulation  in  order  to  keep  the  LA  County  Hospital  system  afloat  I  beheved,  and 
expressed  the  view,  ihat  the  Medicaid  regulation  rq)resented  sound  public  policy  and  that 
HCFA  did  not  have  the  legal  authority  to  waive  the  regulation. 

Thus,  the  discusaon  at  these  meetings  turned  to  other  potential  means  to  alleviate 
the  pressures  on  LA  County.  I  recall  that  each  unit  of  HHS,  as  well  as  other  federal 
agencies,  was  directed  by  the  White  House  to  explore  Aether  there  were  any  funds 
properly  available  to  help  ke^  the  Los  Angeles  Coimty  Hospitals  open. 

One  of  the  altonatives  proposed  and  later  adopted  was  what  is  known  as  a 
Section  1115  Medicaid  waiver  or  a  Medicaid  Demonstration  Project  These  waivers, 
^^ch  have  been  granted  to  numerous  states,  often  permit,  under  rigorous  budget 
neutrality  rules,  short-tenn  expenditure  increases  to  support  programmatic  changes  that 
will  eventually  save  nooney.  In  the  case  of  the  LA  County  Hospital  system,  the  hospitals 
received  increased  reimbursement  for  outpatient  services  in  the  fiscal  years  beginning 
July  1, 1996,  pursuant  to  a  five-year  plan  designed  to  overhaul  operation  of  the  public 
hospital  system  and  to  recoup  the  additional  expenditures  before  the  end  of  that  period. 

While  Has  demonstration  project  was  to  be  the  cornerstone  of  the  LA  County 
Ho^tal  mnedy,  it  was  not  alone  sufficient  to  resolve  the  LA  County  crisis. 
Accordingly,  additional  measures  were  considered,  including  the  potential  resolution  of 
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outstanding  LA  County  Hospital  Medicare  appeals.  I  recall  that  the  issue  of  resolving 
pending  Medicare  claims  was  raised  at  the  time  when  details  of  the  Medicaid  waiver 
were  being  negotiated  in  the  first  half  of  1996.  I  also  had  the  recollection  that  the'LA 
County  Medicare  settlement  was  discussed  prior  to  June  30,1996,  the  end  of  the  LA 
County  Hospitals'  fiscal  year. 

At  my  deposition,  I  was  advised  that  my  recollection  regaiding  the  timing  of  the 
Medicare  aspect  of  the  LA  County  situation  was  not  consistent  with  various  documents 
and  Mr.  Booth's  recollection.  While  I  still  believe  that  the  possibility  of  settling 
outstanding  Medicare  appeals  was  raised  in  early  1 996,  the  documents  make  clear  that 
Mr.  Booth  addressed  the  Medicare  appeals  in  the  late  1996/early  1997  time  frame,  and 
that  the  Medicare  settlement  did  not  occur  until  March  1997. 

I  know  that,  at  some  point,  Mr.  Booth  was  asked  to  investigate  and  evaluate  any 
pending  Medicare  appeals  mvolving  LA  County  Hospitals  and  to  attempt  to  resolve  UtiQ 
outstanding  disputes.  Because  the  hospital  system  was  in  crisis,  I  recall  telling  Mr.  Booth 
that  he  should  move  quickly  towards  a  resolution  of  the  appeals  so  that  any  fimds  due  to 
the  county  would  be  available.  I  recall  that  Mr.  Booth  initially  expressed  the  view  that  he 
believed  there  would  not  be  a  significant  amount  of  money  involved.  He  later  informed 
me,  however,  that  resolution  of  the  pending  appeals  could  result  in  the  LA  County 
Hospitab  receiving  as  much  as  $35  million.  I  never  discussed  with  Mr.  Booth  the 
specifics  of  the  appeals,  although  it  was  my  impression  at  the  time  that  most  of  the 
qjpeals  involved  medical  education  issues. 

Mr.  Booth  handled  the  settlement  negotiations  on  behalf  of  HCFA,  detennined 
the  final  settlement  amount  of  $5 1  million,  and  signed  the  settlemrat  agreement  I  was 
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infonned  of  the  final  settlem^  number  after  Mr.  Booth  had  concluded  his  evaluation 
process.  While  counsel  for  the  Subcommittee  has  infonned  me  tiiat  Mr.  Booth  recently 
has  expressed  concerns  that  the  settlement  with  LA  County  was  not  a  good  one  &om 
HCFA's  standpoint,  I  do  not  believe  that  was  his  view  at  the  time,  and  in  any  case,  he  did 
not  express  that  view  to  me  in  1 997.  Additionally,  I  understand  that  the  head  of  LA 
County  Hoq)ital  believes  the  settl«nent  was  professionally  negotiated,  and  believes  that 
LA  County  may  have  received  a  more  favorable  outcome  had  it  gone  tiirough  the  lengthy 
appeals  process. 

Until  my  dqx)sition,  I  also  was  unaware  that  a  HCFA  regional  employee  had 
objected  to  the  settlement  with  LA  County.  I  saw  her  e-mail  to  Mr.  Booth  for  the  first 
time  at  my  deposition.  When  I  read  the  e-mail,  I  testified  that  I  believed  that  the  view 
expressed  was  an  overly  rigid  interpretation  of  HCFA' s  regulations  regarding  the 
documentation  of  claims  for  bad  debts.  Procedures  for  documenting  Medicare  bad  debts 
have  long  been  a  nettlesome  issue  in  Medicare  payment  policy.  The  e-mail  ignored  the 
feet  that  both  the  PRRB  and  various  fiscal  intermediaries  have  accepted  alternative 
methods  of  documentation;  more  importantly,  it  did  not  take  into  account  the  central  feet 
that  HCFA's  statutory  mission  was  to  assist  providers  and  beneficiaries,  within  the 
confines  of  the  relevant  regulations. 

]  also  have  been  told  recently  that  Mr.  Booth  did  not  discuss  the  LA  County 
settlement  with  counsel  for  HCFA  and  that  DO  J  was  not  involved.  Mr.  Booth  and  I 
never  discussed  whe&er  the  General  Counsel  or  DOJ  were  involved.  I  did  not  know 
th«i,  and  only  recently  learned,  that  HCFA  Goieral  Counsel  was  not  involved.  I  had  no 
reason  to  believe  he  would  not  be  consulted.  Indeed,  Mr.  Booth  frequently  had  direct 
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dealings  with  HCFA*s  General  Counsel.  I  certainly  never  instructed  Mr.  Booth  or  any 
other  staff  member  not  to  involve  the  General  Counsel.  The  decision  as  to  >^eiher  DOJ 
should  have  been  involved  in  this  settlement  process  appropriately  would  have  been 
made  by  the  General  Counsel. 

New  York  Health  and  Hospital  Corporation 

The  New  York  Health  and  Hospital  Corporation  provides  medical  services  for 
millions  of  low  income  and  impoverished  individuals  in  New  York  City.  As  a  former 
health  policy  ofScial  in  New  York,  I  was  familiar  with  HHC  and  twice  served  as  an 
unpaid  board  member. 

\  believe  that  sometune  during  the  spring  of  1 996, 1  was  advised  by  someone  from 
the  Secretary's  office  that  HHC  was  facing  drastic  service  cuts  and  the  layoff  of 
thousands  of  employees.  Although  I  thought  that  this  HHC  matter  arose  after  the  LA 
County  Medicaid  waiver  and  setdement  were  accomplished,  it  is  possible  that  the 
sequence  of  events  differs  from  my  recollection. 

It  was  my  understanding  that,  as  with  LA  County,  a  Section  1115  Medicaid 
waiver  was  the  first  option  explored  with  HCFA  to  provide  additional  frmds  to  HHC. 
The  Medicaid  waiver  was  initially  requested  by  the  unions  whose  employees  would  be 
affected  by  the  upcoming  layoffs.  They  and  others  expressed  concern  that  the  layoff 
would  cripple  full  and  effective  delivery  of  medical  services.  Union  representatives 
made  this  request  at  a  meeting  in  Washington,  D.C.,  which  was  attended,  as  I  recall,  by 
me,  other  HCFA  employees,  various  union  representatives,  and  officials  of  the  HHS 
Secretary's  office.  My  response  to  their  request  was  that  a  Medicaid  waiver  could  only 
be  granted  if  New  York  City  or  State  asked  for  assistance. 
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I  recall  that  after  this  meeting  in  Washington,  D.C.,  others  communicated  with 
New  York  City  and  State  officials  in  an  attempt  to  persuade  them  to  request  a  Medicaid 
waiver  on  behalf  of  HHC.  In  that  regard,  I  believe  I  had  a  conversation  with  Ms.  Maria 
Mitchell,  Mayor  Giuliani's  senior  health  care  advisor,  about  a  potential  demonstration 
project  My  impression  after  this  conversation  was  that  Ac  Medicaid  waiver  under 
consideration  did  not  sound  promising  and  would  not  significantly  alleviate  HHC's 
problems,  I  conveyed  this  impression  to  the  Secretary's  office.  ^f. 

With  the  Medicaid  waiver  essentially  off  the  table,  someone  (I  do  not  recall  vAio) 
sugg^ted  that  HCFA  inquire  about  the  possibility  of  resolving  existing  HHC  Medicare 
disputes.  A  document  I  was  shown  at  my  deposition  (which  I  do  not  recall  specifically) 
seems  to  indicate  that  Maria  Mitchell  had  been  discussing  the  potential  resolution  of 
Medicare  disputes  with  HHS  employees  as  early  as  January  1996.  However,  I  do  not 
recall  the  Medicare  issue  coming  up  that  early  in  the  process,  nor  do  I  recall  discussing 
any  Medicare-related  issues  with  Ms.  Mitchell. 

Once  Ae  possibility  of  resolving  HHC  Medicare  claims  was  raised,  I  called  Mr. 
Booth  and  asked  about  outstanding  Medicare  appeals.  Mr.  Booth  responded  that  HHC 
always  had  pending  Medicare  disputes.  I  then  e)q)lained  to  Mr.  Booth  thai  HHC  was 
having  severe  financial  problems  and  requested  that  he  look  into  the  possibility  of 
expeditiously  resolving  those  HHC  appeals  where  the  &cts  were  not  substantially  in 
dispute  and  the  arguments  were  clear.  It  was  my  understanding  fix>m  the  Secretary's 
office  that  this  Medicare  settlement  had  to  be  accomplished  quickly  to  avoid  the  layofGs 
and  closures. 
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When  MTo  Booth  had  started  his  evaluative  process,  I  also  asked  him  to  give  me 
an  estimate  of  the  total  amount  of  dollars  that  would  be  involved  in  the  settlement 
Apparently,  New  York  City,  which  receives  and  distributes  Medicare  funds  to  HfiC,  had 
committed  that  it  would  not  cut  hospital  sovices  if  a  certain  amount  of  funds  was 
received.  My  directions  to  Mr.  Booth,  however,  were  not  that  he  needed  to  obtain  a 
particular  settlement,  but  that  he  should  look  into  the  outstandmg  claims,  resolve  the 
substantive  issues  involved,  and  let  the  chips  fell  as  they  may. 

Initially,  Mr.  Booth  reported  to  me  that  the  Medicare  settlement  with  HHC  was 
likely  to  be  in  the  $50  million  range.  At  some  point  later  in  tihe  process,  Mr.  Booth 
informed  me  that  the  HHC  negotiations  were  almost  concluded  and  that  the  settlement 
was  going  to  be  over  $100  million.  I  conveyed  this  message  to  the  Office  of  the 
Secretary.  While  I  did  not  see  the  final  agreement  between  HCFA  and  HHC  until  my 
dqxisitioti,  I  understand  that  the  fmal  settlement  was  in  excess  of  $100  million. 

As  in  the  LA  County  resolution,  I  was  involved  neither  in  assessing  the  merits  of 
the  underlying  appeals  nor  in  negotiating  the  terms  of  the  settlement  with  HHC.  I 
thought  that  the  Medicare  disputes  being  resolved  primarily  involved  graduate  medical 
education  costs  and  the  leimbursability  of  ambulance  costs.  Because  I  was  not  involved 
in  the  merits  of  the  disputes,  I  had  no  information  at  the  time  that  a  central  issue  appears 
to  have  been  HHC's  inability  to  document  its  bad  debt  claims. 

With  respect  to  the  setttement  itself;  it  has  always  been  my  understanding  that  it 
was  m  the  best  interests  of  both  HCFA  and  HHC.  While  Mr.  Boodi  may  now  feel  that 
there  was  pressure  to  conclude  the  HHC  settlement  and  that  this  pressure  might  have 
costs  HCFA  some  money,  at  the  time  the  settlement  was  concluded  he  never  informed 
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roe  thai  he  believed  the  settlement  was  not  in  the  best  interest  of  HCFA.  This  is  not  to 
say  that  time  prtssun  was  not  a  factor  in  the  HHC  settlem«it  My  belief  was  that  these 
Medicare  appeals  had  to  be  resolved  quickly  to  avoid  substantial  adverse  health  care 
consequences  in  New  York  City,  and  I,  in  turn,  alerted  Mr.  Booth  to  the  time  constraints. 
Nevertheless,  I  had  no  reason  to  believe  that  HCFA's  basic  mission  was      „  .    . .  „ 
being  compromised  to  achieve  a  setdemcnt  witib  HHC.  The  settlement  with  HHC  not 
only  provided  much  needed  funds  to  HHC  but  also  resolved  hundreds  of  outstanding 
appeals,  the  outcome  of  which  could  not  be  predicted  with  any  level  of  certainty. 

It  has  also  come  to  my  attention  thai  Mr.  Booth  has  stated  that  he  did  not  seek  the 
approval  of  HCFA's  General  Counsel  and  DOJ  in  connection  with  the  HHC  settlement 
because  he  believed  it  would  delay  the  process.  1  did  not  know  then,  and  only  recently 
learned,  that  Mr.  Booth  did  not  share  the  agre«nent  with  HCFA  G«ieral  Counsel  or  DOJ 
I  clearly  did  not  teO  him  not  to  involve  either  party. 

Visiting  Nurse  Service  of  New  York 

VNS  was  the  largest  non-profit  home  heahh  care  agency  in  the  country  and  one  of 
HCFA's  largest  providers,  serving  tens  of  thousands  of  Medicare  and  Medicaid  patients 
in  the  greater  New  York  area.  At  some  time  in  either  late  1993  or  early  1994, 1  had  two 
conversations  with  Ms,  Carol  Rfqjhael,  who  served  as  CEO  of  VNS,  in  which  she 
infbnoed  me  that  VNS  was  in  the  midst  of  a  significant  dispute  with  HCFA  and  wanted 
to  resolve  the  dispute  (At  my  dqx)sition,  the  Subcommittee  staff  suggested  that  there 
was  an  initial  conversation  with  Ms.  R^hael  in  New  York  in  late  1993,  when  I  was  in 
New  York  to  speak  at  a  conference  sponsored  by  VNS.  It  is  possible  that  this  is,  in  fact, 
when  I  first  talked  with  Ms.  Raphael  about  the  matter.)  I  was  femiliflr  with  VNS  prior  to 
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becoming  HCFA  Administrator  and  had  had  professional  contacts  with  its  CEO,  Ms. 
Raphael,  before  she  assumed  that  position  and  afterwards.  (As  noted  earlier  in  this 
statement,  prior  to  becoming  HCFA  Administrator,  I  was  asked  to  serve  as  an  uii^aid 
memb»  of  an  advisory  committee  of  an  organization  that  was  afiGliated  with  VNS,  but  I 
am  not  sure  that  I  was  ever  officially  appointed.) 

I  conveyed  information  about  Nfs.  R2g>haers  concerns  to  Mr.  Tom  Anlt,  v/bo 
served  as  Director  of  the  Bureau  of  Policy  Development,  or  to  Mr.  Booth,  who  was  then 
Director  of  the  Office  of  Hospital  Policy.  I  believe  I  told  them  that  Ms.  Rs^hael 
expressed  a  willingness  to  settle  the  dispute,  and  I  asked  one  of  them  to  look  into  it 
Alerting  my  staff  to  Ms.  RaphaeFs  expressed  willmgness  to  settle  was  aiq>ropriate,  since 
it  would  be  to  HCFA's  benefit  to  resolve  a  large  dilute  quickly,  without  going  through  a 
lengthy  appeals  process.  Indeed,  HCFA's  instmctions  to  fiscal  intermediaries  and 
providers  require  settlement  negotiations.  I  would  also  note  that  VNS  serviced  a  large 
number  of  needy  elderly  beneficiaries. 

In  what  I  recall  as  a  second  conversation  with  Ms.  Raphael,  she  expressed 
concern  that  there  had  been  no  follow  up  to  our  initial  conversation .  At  that  point,  I 
called  either  Mr.  Ault  os  Mr.  Booth  to  ask  why  they  had  not  acted  on  my  initial  request  to 
look  into  the  matter. 

Following  my  call  with  Ms.  Raphael,  I  believe  I  learned  that  there  was  a  policy 
issue  involving  the  interplay  of  certam  Medicare  payment  criteria  and  New  York  State 
regulations.  I  also  believe  that  resolution  of  this  policy  issue  may  have  had  an  impact  on 
the  VNS  dispute.  AtameetingwithMr.  Ault,Mr.Booth,orpeihapsbothoftfaein,I  was 
advised  that  a  program  memorandum  was  being  i»epared  to  address  diis  policy  issue. 
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Upon  reading  a  draft  of  the  memorandum,  I  remember  being  concerned  that  it  did  not 
reflect  a  full  understanding  of  New  York  Stale's  unique  regulatory  requirements,  and  I 
urged  one  or  both  of  them  to  study  the  matter  further.  I  did  not  see  the  final  HCFA  policy 
noemorandum  that  was  issued,  and  I  am  unsure  what  relationship  thai  policy 
memorandum  had  to  the  VNS  dispute.  *  ; 

Alfliough  I  pressed  to  g^  tiie  VNS  matter  resolved,  I  had  no  view  as  to  what  an 
appropriate  resohition  would  be,  nor  did  I  express  a  view  to  Mr.  Booth  or  Mr.  Auh  on 
how  tiie  matter  dwuld  be  resolved,  or  even  ^^wther  it  dwuld  be  settled  as  opposed  to 
being  pursued  administratively.  I  knew  Mr.  Booth  negotiated  the  settlement,  because  he 
later  advised  me  that  the  VNS  dispute  had  been  settled  I  did  not  know  then,  and  only 
recently  was  advised,  that  neither  HCFA*s  General  Counsel  nor  the  DOJ  were  involved 
in  the  settlement  Frankly,  based  on  my  understanding  of  the  DOJ  approval  process  at 
&e  time,  I  would  not  have  thought  that  the  VNS  settlement  required  DOJ  approval, 
because  HCFA  was  not  in  litigation  with  VNS,  and  the  matter  with  VNS  involved  HCFA 
policy  and  was  not  being  resolved  based  on  litigation  considerations. 

Howard  University  Hospital  ' 
Shortly  after  I  was  appointed  HCFA  Administrator,  I  was  infomied  of  a  dispute 
between  HCFA  and  Howard.  I  recall  that  the  dispute  generally  involved  issues  of 
graduate  medical  education  costs.  I  believe  HCFA  had  determined  that  Howard  had 
significantly  overstated  these  costs,  and  a  repayment  schedule  had  been  agreed  i^il 
•  Shortly  thereafter,  however,  Howard  informed  HCFA  that  it  was  unable  to  comply  with 
the  payident  schedule  and  wished  to  renegotiate  the  schedule.  I  believe  most  of  the 
negotiations  between  HCFA  and  Howard  had  occurred  beforcf  I  became  Administrator.  I 
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may  have  been  infonned  about  some  of  the  aspects  of  the  negotiations  at  the  time,  but  I 
did  not  recall  the  settlement  until  I  recently  was  shown  a  copy  of  the  settlement  document 
with  my  signature  on  it 

At  my  recent  deposition  before  the  Subcommittee  staff,  I  was  asked  about  my 

knowledge  of  the  involvement  of  the  Department  of  Justice  in  negotiating  the  Howard  j 

I 

settlement  Frankly,  I  do  not  recall  any  specific  discussion  about  DDI's  position 
(including  any  reservation  that  DOJ  might  initially  have  had  regarding  the  settlement) 
although  at  some  point  I  understood  that  DOJ  was  involved,  because  Howard  had  a 
unique  status  vis-i-vis  the  Federal  government  Since  Howard  was  subsidized  by  the 
Department  of  the  Interior,  any  money  not  paid  to  it  by  HCFA  would  ultimately  be  paid 
by  the  Federal  Government  in  anotiier  form.  I  recently  have  hcesa.  informed  that  Darrel 
Grinstead,  who  was  HCFA  General  Counsel  at  the  time,  believes  he  discussed  the 
Howard  settlement  with  me  and  that  he  likely  discussed  with  me  the  reasons  vAsy  DOJ 
was  involved.  I  do  not  recall  such  a  specific  conversation,  but  have  no  reason  to  question 
Mr.  Grinstead*s  lecoUections.  My  general  undostanding  was  that  DOJ  became  involved 
in  settlements  if  litigation-related  matters  were  involved  -  in  contrast  to  policy 
inteipretations  or  considerations  of  the  merits  of  a  claim,  which  are  the  exclusive 
province  of  HCFA. 

I  hope  this  written  statement  has  been  helpfiil  to  the  Subcommittee.  I  would  be 
pleased  to  answer  any  questions  and  to  woiic  with  the  Subcommittee  as  it  consido^  these 
important  issues  in  the  fiiture. 
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Somic  Pcmianciit  Snbconmilte 
On  InvnUgations 


'"  '^orssoneiake  03^)6/97  04;10|pm»>  |  P 

Cfujck.  Alysson  is  not  here,  so  0K  is  JeaA  OM  lespoAdiag  10  your  re<yies 

seSiefneflL 


Thanks  for  the  opportunity  to  coflwient  on  the  drift  sentenwit  aflfeeineM  ; > 

As  we  discussed  earfier  in  our  phooe  call  «M8h  you.  we  have  some  major  concerns  wUh  an  agfcement  of  tfus  type,  tt 
appears  S«  is  a  pofiical  aclion  on  the  part  of.LA.  Count/ to  cacumvert  litodicare 

Medicare's  admnstraGwere$oIu(ion  process.  R  sets  a  badprecedenoe  especially  snoe  the  County  has  t>een  a 

'problem  dAT  for  years  and  years.  Furthefmora.  tased  on  our  discussioos  wflh  Bhje  Cross  about  some  of  these 

appeal  issues,  the  basic  dispute  t>etw<Mn  the  County  and  Ste  Fl  is  one  of  record  keeping  and  biKng  requirements  (or 

the  lack  of  supporting  documentation),  rather  man  «  diCEerefioe  in  policy  in(^^ 

Bhje  Grim  «a  pteval  on  most  of  Oiese  issijes.  tr  ai^wtefl  the  issues  are  heard  by  ^ 

postponing  the  heaang.  we  t>elieve  because  they  iooow  they  do  fKH"  have  doaimenlstion  8n^ 

piewd}. 

Tlierelore.  we  beieve  tK»«gnsemefll  is  not^t  Uedksnfs  best  inters 

strongty  encourage  you  to  have  the  Pf«U  appeab  nvMed  fwwaid  to  lesolve  ttiese  issues.  If  a  is 

interest  to  gel  Federal  fcnding  to  lA  County,  we  suggest  you  consider  a  block  grant.  ORD  project  or  some  other 

mearts  that  does  fSot  require  .Bue  Cress  of  CsBbmia  contractor  or  Medkare  stair  to  $u(>^^ 

regulations.  We  also  do  not  beSeve  afl  of  the  payment  shoidd  be  rnade  wOh  l^edicare  Trust  Funds  as  some 

of  it.  wtiicA  no  one  is  able  lo  substanSale  butwe  befieve  is  «gniGpant  (see  point  «1  below 

non-Medkaie  services.  VVelxBevelhts  is  not  caoristatfwVi  our  Gdudatrresp^^  of 

our  custoniefc.  Oie  Ifedicare  benefidaties. 

We  also  do  not  befieve  the  settlement  wiBpemtanendy  resolve  the  und«dying  issue  that  LA  County 
nocrnahuin  the  records  required  of  «a  other  Medicare  providers.  V^^waI  happen  to  costs      claims  'or 
sUisequent  periods  of  time?  This  setOeoeht  does  not  requcK  (A  County  to  meet  Ifed^^ 
requirements  in  the  future,  or  lose  the  lesuOf^  Medicare  rei«*ursem^ 

of  this  type  in  8  to  fO  years  finom  now?  Medicare  is  oflefjng  to  pay  SSI  m^  What  is  LA  County 

giving  in  return  -  Oatsktg  to  appeai  issues  they  really  dpni  want  the  PRRB  lo-hear  because  they  itnow  they  doo  i 
tuve  doomtetkatidn  and  cannot  prevai?  In  our  opinion,  unless  Metfcare  can  get  some  agi^eement  that  LA  County 

the  future  vrifl  meet  Madicace-documentafion  reqoiiefflertfs  or  not  daim 

panies  realize  some  beneliL  tttstnoreofa'Qtanrandjshouldbecsaedthatvrilhoutthecsmpcomisebeingcalied  a 
'Medicare  reimbutsement  settlemenr  under  MedKare  legulaGons. 
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Senate  PemuBcnt  SobcommlUce 
Oil 


EXHIBIT  «_ 


From:     OOJnXS  BOOXfl  . 

Res  ending  note  of  03/16/94  14 : 25 


To:  JSTEC 


— ^HCFACHI 


Prom:     CSARLES  BOOTH 

Subject:  SettleiMnt  with  Visiting  Kurses,  Kew  York 

did  reach  a  settlement  last  Thursday  trhich  will  result  in  a  substantial 
xent^-±o  the  trust  fond.    This  settlement  is  for  all  6  years  and  provides 
(is  io  set  correct  interim  payments  for  '94  luid  beyond.     The  parties 
U  >  ka^  the  results  of  the  settlement  quiet  since  ve  don't  want  it  to 
reiedent  for  the  other  HH&b.    I  tried  to  send  you  a  cc  of  a  PROFS  note 
^t  B:  -uce  Vladedc,  but  I  must  have  done  something  wrong.     In  that  note,  I 
It©  1  that  the  PI  did  a  great  job,  and  Bruce  expressed  his  thanlcs  to  them, 
h^ppy  to  discuss  this  further  if  you  wish.  Chuck 


ppntwunoNt 
O'Mwi  Cheatham 
D'Muy  Flasdmer 


Date 

  □  I  %ro\ 

□  BwbHensiey 

□  pmnis  Kruefer    □  I 
elany  PicfzdaMU  □  Review  Ic  Imptcawnl 

□  ChudcSdMieIc     □  Supply  OaU  &  Return 

□  Randy  WaJjdm 

□  GieenWeller      •  Indicates  Primary 
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Senate  PcmuBeot  Sobcoramiltce 
On  Invcstlcationi 


EXHIBIT* 


JO  K  Amm.  tM 'MV^  Ca  MOIZ 


Apdl  28,  1997 


Bruce  Viadeck.  Ph.O.  Admtnistracor 
Health  Care  Financing  Administration 
Hubert  K.  Humphrey  Budding.  Room  314G 
200  (ndepeindence  Avenue,  S.W. 
Washington,  O.C.  20201 

Dear  Or.  Vladaek: 

UTTER  OP  APPREOATIGN 

I  would  Cke  to  take  this  opporiuruty  to  thank  you  for  your  consideration  and 
Buppon.  and  to  commend  Mr.  Charles  Booth,  of  your  staff,  for  his  caoperation  and 
fairness  and  the  eKpeditious  manned  in  «vfUch  he  negotiated  the  Medicare  Appeals 
Settlenwnt  Agreement  with  our  Department.  According  to  my  staff.  Mr.  Booth 
was  very  considerate  throughout  the  negotiations  and  acutely  aware  of  our  need  to 
reach  settlement  quickly.  This  settlement  greatly  facS^tes  our  ability  to  reduce 
our  projected  deficit  and  related  service  curtailmants  for  r>e>ct  year. 

Additionally.  I  would  like  to  thank  Jackie  Anderson  and  Oino  Gosai,  of  Blue  Crass, 
for  Their  roles  in  expediting  payment  to  our  Department. 

Thank  you  once  again  for  giving  us  the  opportunity  to  resolve  prior  appeals  to  fund 
current  and  future  years'  services. 


Mark  Rni 
Director  of  Health  Services 


MF:Jr , 


Jackie  Anderson 
Charles  Booth 
Oino  Gosai 
Reginald  S.  Nakaoka 
Donald  C.  Petite 
Gary  W.  Wells 
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Cfc.37  CLAIMS  31  §3711 

Gt)  of  the  rights  the  individual  has  to  a  complete  expU^ttion  of 
the  elaicn,  to  dispute  informetion  in  the  records  of  the 'agency 
about  the  cisim,  and  to  admiiustrative  repeal  or  review  of  the 
claim: 

(D)  the  individual  has  not — 

<0  repaid  or  agreed  to  rqiay  the  claim  under  a  written  repay- 
ment plan  that  the  individual  has  signed  and  the  head  of  the  agen- 
has  agreed  to;  or 

(iO  fikd  for  review  of  the  claim  under  paragraph  (2)  of  this  sut>- 
section; 

CE)  the  head  of  the  agency  has  established  procedures  to — 

CD  dffidose  pctHnptly.  to  reach  consumer  rqwtting  agency  to 
wfaidi  the  origlDal  disclosure  was  made,  a  substantial  duuige  in  the 
condition  or  amount  of  the  claim; 

00  verify  or  correct  promptly  information  about  the  claim  on 
request  of  a  consomer  reporting  agency  for  verification  of  informa- 
tion disclosed;  and 

QIO  get  satisfactory  assurances  from  each  consumer  reporting 
agency  that  the  agency  is  complying  with  all  laws  of  the  United 
States  related  to  providing'  consumer  credit  information;  and 

(F)  the  information  disclosed  to  the  consumer  reporting  agency  is 
limited  to — 

(0  information  necessary  to  establish  the  identity  of  the  individ- 
ual, including  name,  address,  and  taxpayer  identification  number, 

QI)  the  amount,  status,  and  history  of  the  claim;  and 

Oii)  the  agency  or  program  under  which  the  claim  arose. 

(2)  Before  (tisdosing  information  to  a  consumer  reporting  agency  under 
paragraph  (1)  of  this  subsection  and  at  other  times  allowed  by  law,  the  head 
of  an  executive  or  legislative  agency  shall  provide,  on  request  of  an  individu- 
al alleged  by  the  agency  to  be  responsible  for  the  daim,  for  a  review  of  the 
obUgatioQ  of  the  individual,  including  an  opportunity  for  reconsideration  of 
the  initial  decision  on  the  daim. 

C3)  Before  disclosing  information  to  a  consumer  reporting  agency  under 
paragraph  (1)  of  this  subsection,  the  head  of  an  executive  or  legislative  agen- 
qr  shall  take  reasonable  action  to  locate  an  individual  for  whom  the  head  of 
^  agency  does  not  have  a  current  address  to  send  the  notice  under  para- 
«aph  dXQ. 

(Pab.L.  97-258,  ScpU  13.  1982,  96  Stat  971;  Pub.L.  97-452.  {  1(15),  Jan.  12.  1983, 
96  Stat  247a) 
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Senate  Permanent  Subcommittee 
On  Invcstixationt 


EXHIBIT*  13 

-es-saea  12142 

.._  


TfM. 

0.C 


APR    7  1997 


TO:  Kevin  Thunn 

Deputy  SecreUiy 

FROM:       Brace  C.  yiBdedfj2^^^^ 
Adniniscnior 

SUBJECT:   SetdementofCost  Report  Issues  with  Los  AngdesCoun^ 


You  wfll  recin  we  setded  severd  outstiii£qe  issoes  wHh  New  Yoik  Heaia  and 
Hospitals  Goipontion  last  Samner.  We  disooveied  a  fewiinoadu  ago  diere  were  several 
simOarusueswidi  die  ho^ttals  owned  and  opcfated  by  Los  Angeles  Coonty.  Justas 
widi  die  New  Yock  hospitals,  we  found  it  beneficial  to  setdenax^  of  diese  issues.  My 
staff  informs  mc  dixt  tn  exchange  for  dieir  agreemeot  to  not  pursue  these  issues  diroogh 
the  ^tpeaU  process,  we  have  instructed  our  intennediaxy  to     Los  Angeles  County 
SSI.000.000.  Bodi  we  and  die  County  officials  arc  pleased  widi  this  icsult 
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VS,  D^artmcot  of  Jostic* 


Saute  Praaocat  Sabcommtttoi 
Oq  lamtieatleat 


EXHIBIT  » 


14 


Civi]  Division 
Commenail  lidgitioa  Bnndi 
Corponte/Ftiunce  Group 


J.CkHMleplterMM 
Uneiar 


F.aBaxm 

Bn  FrcaUiitSuam 

Wadib,giem.D.C30044^7S  . 


TA  2<aSI4-74Sa 
Fas:  203^J4.»i63 


March  21,  2000 


Bv  PaesiTnile:  202-224-7042  _  .  ■ 

K.  Lfte  Blalack«  II 

C3uef  Counsel  6  Staff  Director 

Permanent  Subconnlttee  on  Investigations 

united  Statues  Senate 

100  Russell  Building 

Washington,  D.C.     20510  , , „ 

Daar  Mr.  Blalack: 

By  reeraorazkdun  dated  Karch  24,  2000,  Karina  Lynch  of  your  staff 
requested  that  Stuart  Schiffer  address  three  issues  regarding  your 
investigation  of  '  settl«nents  by  the  Health  Care  Financing 
Administration.  As  Karen  Wilson  advised  you,  Mr.  Schiffer  is  out 
of  the  country  and,  therefore,  I  asa  respoivding  in  his  stead.  I 
shared  a  copy  of  this  letter  %rith  Mr.  Schiffer  and  with  the  Office 
of  Legal  Counsel   ("OLC*)  .    They  concur  in  its  contents, 

I  will  address  each  of  your  concerns  (indicated  by  italicized 
print)  separately  below. 

1.  Neither  the  Civil  Division  nor  the  Of  flea  of  Legal 
Counsel  for  the  Departaent  of  Justice  CDOJ'i,  ha.a  ever 
been  shown  actual  agx-eeaents,  or  any  docxments  pertaining 
thereto,  related  to  the  settieoents  between  HCFA  and  (a) 
Visiting  Iturse  Service  of  Hew  York,  (b)  Sew  York  City 
Health  and  Hospitals  Ooxporatioas,  and  (c)  D^pajrtaient  of 
Realch  Services  Comity  of  Los  Angeles  County. 

To  the  beat  of  ^ur  knowledge,  «/e  have  not  been  sho«m  any 
agreements  or  other  documents  related  to  the  identified 
settlemencs.  We  have  checked  our  cooputer  listing  of  matters  for 
vrtiich  files  have  been  opened  in  the  Civil  Division;  it  reveals  no 
listing  for  these  settlements.    Furthermore,  the  individuals  in  the 


m 


-2- 

Civil  Division  most  likely  to-  have  handled  such  settlements  have  no 
recollection  of  seeing  any  papers  concerning  them.  We  are  advised 
by  OLC  that  they  too  have  no  record  or  recollect ioA  of  agreements 
or  other  documents  related  to  the  identified  settlements. 

2.  Neither  the  Civil  Division  nor  the  Office  of  Legal 
Couasei  for  DOJ  bms  been  asked  by  the  Department  of 
health  end  Rwaan  Services  CUBS')  to  render  a  legal 
opinion  on  whether  the  aforementioned  HCFA  aettlements 
violated  the  Federal  ClaSjns  Collection  Act  ('FCCA"),  or 
whether  they  violated  HCFA' a  own  regruJations  ij^lementlng- 
FCCA. 

To  the  best  of  our  knowledge,  this  statement  is  correct. 

3.  Neither  the  Civil  Division  nor  the  Office  of  Legal 
Counsel  for  DOJ  has  been  asked  by  HHS  to  render  a  legal 
opinion  aa  to  the  applications  of  FCCA  to  Medicare 
reimbursemeot  dilutes. 

As  we  discussed  during  our  meetitag  on  March  15,  2000. 
representatives  of  the  Civil  Division  and  OliC  met  in  September, 
1999,  with  HHS  representatives  to  discuss  generally  the  Interplay 
between  the  FCCA  and  Medicare  reimbursement  disputes.  HHS  did  not 
ask  that  we  render  a  legal  opinion.  HHS  subsequently  contacted  the 
Civil  Division  to  request  a  letter  essentially  memorialiKing  the 
subjects  we  discussed  during  our  meeting.  A  copy  of  our  October  8, 
1999  letter  which  responds  to  that  request  is  enclosed.  HHS  also 
sent  an  October  1,  1999  letter  to  OLC;  a  copy  is  enclosed.  That 
letter  does  not  seek  a  legal  bpinion  but  closes  with  the  stat^nent 
that  HHS  "would  appreciate  any  insights  that  (OLC]  may  have  to 
offer"  on  the  HCFA  settlement  issue.  OLC  has  not  responded  to  that 
letter. 


Enclosures  v  * 

cc:    Linda  Oustitus  . 
Minority  Chief  Counsel 
(By  Facsimile:  202-224-1972) 
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Senate  Pennaocot  Snbcommittcc 
Ob  Invcstigalloiis 


EXHIBIT  »__15. 


2470 


1.    n^ft.  fe"*^""'^'^ 


poi 
8U 


10  pi 
livei 


•dhen  tfovttiaiu  «l  the  gcM         Aml.  Stpt.  «.  1979.       fttM  Die. 

ftcul»u«a.  tut  the  NPR»  could  ooly  nOttX  »djtm-        ttm.  79-D41.  7%W2,  aad  79.1X3.  fTV  HCFA  dccbiea 
menu  to  the  cuncat  ytu  <ar  which  a  com  report  «MrcpaneduNEWDEVEL0PMEKTS1M,0S7.] 

(H  73501    OVERPAYMENTS  TO  PROVIDERS— GENERAL  (Prov.  Reimb. 
Man.,  Port  I,  §  2409) 

Oace  t  detenniaMiao  of  overpayneat  hu  been  made,  the  tnouat  ao  detenniaed  it  •  debt 
owed  to  the  United  States  Govenuacnt.  Under  the  Federal  Oaiau  Codectioa  Aa  of  1966.  enacted 
by  Coagreu  on  July  19,  1966,  each  a(eecy  of.  the  Federal  CoveraoMat,  pursuant  to  retulatkms 
jointly  proomlcated  by  the  Attorney  Ccacral  and  the  CompuoOer  Gcacral  of  the  United  States, 
must  attempt  colkctioa  of  daims  of  the  Federal  Covcruacnt  for  mooey  arising  out  of  the 
activities  of  the  ageacy.  These  rcgulatiaQt  require  the  head  of  each  agency  to  take  actiea  on  a 
lioKly  basis  (o  coilect  claims  of  the  Uaited  Sutes. 

Thm  arc  geaerafly  two  ways  ia  which  repayment  can  be  made:  (1)  refund  and  (Z)  set-off,  or 
a  combination  of  these  two.  Ia  some  cases,  the  provider  may  be  able  to  refund  the  entire  amount 
in  a  lump-sum  payment;  ia  othcn,  a  schedule  of  repaymenu  may  br  the  most  feasible  way  to 
repay.  There  wfll  be  cases  where  tome  form  of  Ki-off  »  the  only  way  to  repay  the  money  owed;  , 
e^..  withholdiog  given  amouais  of  money  from  interim  payments.  Other  cases  may  lead  them- 
selves  to  partial  repayment  through  refund  and  the  remainder  through  set-off.  .tp 
M  SovroK  Trans.  No.  3S  tcnumbercd 

As  adopted.  Trmaa.  No.  5  (May  1968).  and     Providen"  from  Sec  2408J  to  2409. 
— --A  by  Trans.  No.  35  (Apr.  1971).  *^ 

T«b/e  oi  Aattoudoiu 

jTMts  OS  Pie>idir  p^lbly  wiiheut  fault . . 

i  fcol  uptmii  >a  «>trp»iracau  litig>-  -Tnidcat  buytr"  cooeept  

  -"I  IUe«<*iy sfdeprKtoUoaespeasei 

Mot. Jtegvtry  IracH  10  Pf pfjuit"  "fc^t-t-  ^.^.^  ^ 

ir^^?!!??" \l  Sceu(«datdit««rd((M*iacpra 


lattmnBsfy  ener.  wcoin 
ORtct  if  aadtrpaywau  I 


.09  Acceleratad  paymoata.— See  1 7390  et  seq.  i)7  Accountiiic  and  legal  oxpeaaoa  in  of«cpaf> 

ouatt  Btxfatloa.— Where  a  dvil  suit  charged  a 

f73S0      PRM-I,§  2408.4  ei999.CoaunerMCIe>HaffH<M8e.Inc 
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provider  utd  aonic  of  iu  CMatfing  phyticUns  «ath 
p>rucipatin(  in  a  frauduleat  Kheme  u  4buta  Mcdi- 
care  mmbuncmsnt  for  eoiuIhi«rabk  cosu.  and  a 
settlenient  was  eniercd  into  with  respect  to  that 
suit,  the  coun  held  thai,  as  a  matter  of  law.  legal 
and  accounting  expenses  incurred  in  an  unsuccessful 
defense  of  an  action  for  Medicare  fraud  are  not 
reasonable  eats  related  to  patient  care. 

CtedlMik  Nuniim  Book.  lac.  Mu^Bm  Cu- 
det»  Nvniat  Heme  v.  Harrit,  CA-DC.  616  F2d  572 
(1980).  vK'f  «ad  rem  s  USDC  (DO.  Civ.  Ho.  7Ma. 
Joae  ZZ,  1979.  rntcae  dccWon*  wert  etigiiiany  reported 
•(  NEW  oevEljOPMEim  f  M.63$  and  29746.  r«* 
specii^ljr.l 

.10  Baaknipt  providera.  racovery  from.— See 
172S0Dand7tS0B. 

.13  Claaaificatioa  of  overpaynMHta. — lodivid' 
ml  Ovierpa/men(Ji<-Ovtrpayinenu  in  individual 
cases  may  arise  ia  a  variety  of  ways,  but  generally 
stem  from  an  incorrect  payment  made  to  a  provider 
on  behalf  of  a  beneficiary  for  a  particular  suy.  Some 
eicamples  of  individual  ovtrpaymenu  arc:  (t)  pay- 
ment for  provider  services  after  bowfiu  have  been 
exhausted  or  where  the  individual  is  not  otherwise 
entitled  to  benefits:  (2)  inaccuratt  appUcation  of  the 
deductible  or  coinsurance;  (3)  payment  for  noncov. 
ered  iums  and  services,  including  medically  unnec> 
essary  services  and  custodial  care  where  payment 
cannot  be  made  under  the  waiver  of  liability  provi- 
sions  in  section  1879. 

Instructions  for  handling  individual  overpay- 
mcnu  may  be  found  in  Part  3  of  the  Medicare 
latermediMry  Mtatul.  |{3707ff  (see  f  11.24S  in 
"MEDICARE:  REQUIREMENTS  FOR  PAY- 
MENT WAIVER  OF  LIABILITY"  Division  in  Vol- 
ume  2]. 

MedKeire  bnmatditry  Muuitl,  HIM-t3  (Part  2), 

AggregMte  Ovtrptymtnts. — Aggregate  overpay- 
ments to  providers  (overpayments  arising  in  other 
than  individual  cases)  may  occur  by: 

A.  a  pattern  of  furnishing  and  billing  for  excenive 
or  ooncovered  services  {see  |  73S2); 

B.  other  causes  (S  2230): 

— inclusion  of  nonalknrable  or  excessive  cosu  ia 
the  provider's  cost  report; 

— excessive  interim  payments  made  to  the  pro- 
vider, or 

—failure  to  repay  accelerated  paymenu. 

•  Failure  to  file  cost  reporu.  ({  7351.) 

•  Determination  of  amounu  due  during  desk  re- 
view. Tinal  settlement  and  reopening  of  the  cost 
report. 

MMfcwr  LiunoediMfy  Mmu^  HIM-13  <Pan  2). 
122202. 

.17  Curroat  6iiancin(  paymcnta.— Sec  f  73S4. 

.19  DcteriDiaatioa  et  ameoiit  of  ovarpay* 
aMnt.->You  are  responsible  for  deurmiaing  the 
amount  of  provider  overpaymenta.  The  methods  for 
computing  iheae  amounu  are: 

IbdiaTC  and  Medicaid  Guide 


A.  Cast  Itcport  Filed  utd  SertM.— The  overpay- 
ment is  the  difference  bet«rcen  the  provider's 
claimed  reimbursable  cosu  on  the  filed  cost  report 
and  the  cost  report  settled  by^yOu.  The  differences 
may  be  due  to  (this  list  is  oot  all-inctusive): 

•  The  claimed  program  cosu  are  higher  than 
the  program  cosu  you  determined; 

•  The  difference  between  claimed  program 
utiliutioa  and  actual  covered  utiiixation; 

•  Ittdustoo  of  BoaaDowabie  or  excessive  cosu 
in  the  cost  report; 

•  Adjustraenu  to  claimed  pass-through 
amounts.  DRG  paymenu,  outlier  amounu.  in- 
terim payments;  or 

•  Correction  of  errors  in  the  cost  report. 

B.  Cost  Rtpon  rOed  But  Not  Settled.— The 
amount  of  the  overpayment  is  the  sum  of: 

•  The  amount  yw  deunnined  to  be  due  bom 
the  provider  for  the  period  for  wfaidi  the  cost 
report  was  filed  (kss  any  amounu  recovered): 

•  Ernes  ia  the  oeat  report; 

•  Amounu  you  determined  to  have  been  over- 
paid as  a  result  of  a  review  of  daims  because  that 
provider  had  a  pattern  of  furnishing  excessive  or 
noncovered  services;  and/or 

•  Adjustmenu  U  the  provider's  claimed  pass- 
through  amounts.  DRG  payments,  outlier 
amounu  and  interim  paymenu. 

C.  Con  Repon  Overdue.— Where  a  cost  report 
has  not  been  filed  timely,  the  overpayment  is  the 
sum  of: 

•  All  interira  paymenu  made  for  beneficiary 
services  rendered  diving  the  accounting  period  for 
which  the  cast  report  has  not  been  filed; 

•  All  interim  paymenu  made  for  beneficiary 
Krvices  rendered  st^nequeni  to  such  accounting 
period;  and 

•  Any  outstanding  accelerated  payments  on 
account,  lump-sum  interim  payments,  and  any 
other  interim  payments. 

D.  Interim  JUu  Adjuitaeattr^the  overpayment 
is  the  difference  between  the  amounu  that  were 
previously  paid  and  the  amounu  that  should  have 
been  paid  under  the  most  recent  interim  rau  deter- 
mination. Overpaymenu  to  providers  (overpay- 
menu  arising  ia  other  than  individual  cases)  may 
occur  because  of  (this  list  is  not  att-indusive): 

•  Decrease  ia  the  case  mix  index  use  in  com- 
puting the  interim  rate; 

•  Fluctuations  ia  utiiixation.  pass-through 
costs,  number  of  availaUe  beds,  number  of  interns 
and  residents; 

•  Change  ia  services  provided  which  was  not 
timely  reported  to  you; 

•  Lack  of  timely  billing  by  a  PIP  provider  or 

•  Excessive  denial  rates  experienced  by  the 
provider. 
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HEW  PROCEO ORE— EFFECTIVE  OATEs  07/20/90 


Sections  2220.1,  Indvidual  Overpayments.  Section  2220.2.  Aegregate  Overpayments  and 
Section  2221.  Determination  of  Arooynt  of  Overpayment.— Revised  to  identify 
overpayment  atuations  associated  with  PP8  providers. 

Section  2222  and  Exhibits  1.  2.  3  and  4.  Overpayment  Demand  Letters.— Revised  to 
strengthen  the  overpayment  recovery  procedures.  The  major  revisions  are: 

o     Give  providers  IS  days  (instead  of  30  days)  notification  that  a  suspension  of 
paymenu  under  42  CFR  S40S.370ff.  wU  be  put  into  effect. 

0     Where  the  cost  r^rt  is  overdue,  suspend  interim  payments  on  the  first  day 
after  the  due  date  of  the  cost  report, 

0     Send  only  the  first  overpaymoit  demand  letter  by  certified  mail. 

Sections  2224.1  and  2224.2.  Repayraent  Extended  Longer  Than  12  Months  and  Monitoring 
an  Approved  Extended  Repayment  Schedule.— Requests  for  extended  repayment  of  12 
months  or  more  must  be  accompanied  by  at  least  two  letters  from  separate  financial 
institutions  denying  the  provider's  loan  re<iuest  for  the  amount  of  the  overpayment.  Also, 
an  extended  repayment  schedule  protocol  must  be  completed  for  all  extended  repayment 
requests. 

Sections  222S  and  222S.2.  Procedure  for  Suspension  of  Interim  Payments.— R edesignates 
regulation  citations. 

Section  2227.  Referral  of  Potentially  Dncollectible  Provider  Overpaymyts.— Shows  that 
overpayment  cases  are  referred  to  the  Department  of  Justice  instead  of  GAO. 

Section  2228  through  2228.2.  Referral  to  the  Department  of  Justice  .—Uncollected 
overpayment  cases  are  prepared  in  quadruplicate  (or  referral  to  the  DJ.  Also,  each  case 
must  contain  a  Claims  Collection  Litigation  Report. 
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2220.     OVERPAYMENT  FOR  PROVIDER  SERVICES— GENERAL 

Overpayments  are  Medicare  funds  a  provider  has  received  in  excess  pf  amounts  due  and 
payable  under  the  statute  and  regulations.  Once  a  determination  of  6verpayment  has  been 
made,  the  amount  is  a  debt  owed  by  the  provider  to  the  United  States  Government. 

Under  the  Federal  Claims  Collection  Act  of  1966,  as  amended,  each  agency  of  the  Federal 
Government  (pursuant  to  regulations  jointly  pron[>ulgated  by  the  Attorney  General  and  the 
Comptroller  General  of  the  U.S.)  must  attempt  collection  of  claims  of  the  Federal 
Government  for  money  arising  out  of  the  activities  of  the  agency.  While  you  wQl  not  be 
liable  for  overpayments  you  make  to  providers  in  the  absence  of  fraud  or  gross  negligence 
on  your  part,  as  agents  of  HCFA,  you  must  attempt  recovery  of  provider  overpayments  in 
accordance  with  HCFA  regulations. 

The  Federal  Claims  Collection  Act  clearly  requires  timely  and  aggressive  efforts  to 
recover  overpayments,  including  efforts  to  locate  the  debtor  where  necessary,  demands 
for  repayment,  and  establishment  of  repayment  schedules,  suspension  of  interim  payment, 
and  recoupment  or  setoff,  where  appropriate. 

2220J  lidividual  Overpay ments.~Overpayments  may  arise  in  a  variety  of  ways,  but 
generally  stem  from  an  incorrect  payment  to  a  provider  on  behalf  of  a  beneficiary  for  a 
particular  stay.  Some  examples  are: 

o  Payment  for  provider  services  after  benefits  have  been  exhausted  or  where  the 
individual  is  not  otherwise  entitled  to  benefits; 

o     Inaccurate  application  of  the  deductible  or  coinsurance; 

o  Payment,  for  noncovered  items  and  services,  including  medically  unnecessary 
services  and  custodial  care  where  payment  cannot  be  made  under  the  waiver  of  liability 
provisions  in  S1879;  and/or 

o     Erroneous  information  on  bills  causing  incorrect  DRG  codes. 

For  handling  individual  overpayments  see  Part  3,  SS3707f  f. 

2220.2  Aggregate  Overpayments.— Aggregate  overpayments  to  providers  (overpayments 
arising  in  other  than  individual  cases)  may  occur  by: 

o  A  pattern  of  furnishing  and  billing  for  excessive  or  noncovered  services  (See 
S2229.): 

o     Other  causes  (See  S2230.): 

—inclusion  of  nonallowable  or  excessive  costs  in  the  provider's  cost  r^r^? 
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—excessive  interim  payments  made  to  the  provider;  or 
—failure  to  repay  accelerated  payments, 
o     Failure  to  file  cost  reports.  (S  223L} 

o  Determination  of  amounts  due  during  de^  review,  Hnal  settlement  and 
reopening  of  the  cost  report. 

2220J  Unsolicited  Overpayment  Refunds.— Actual  costs  of  services  cannot  be 
determined  until  the  end  of  the  accounting  period  because  providers  are  paid  on  an 
estimated  cost  basis  during  the  year.  However,  when  a  provider  believes  that  an 
overpayment  has  been  received  and  makes  an  unsolicite<j  overpayment  refund,  accept  it 
regardless  of  the  amount.  A  retroactive  adjustment  based  on  actual  costs  will  be  made  at 
the  end  of  the  reporting  period. 

2221.       DETERMINATION  OF  AMOUNT  OF  OVERPAYMENT 

You  are  responsible  for  determining  the  amount  of  provider  overpayments.  The  methods 
for  computing  these  amounts  are: 

A.  Cost  Report  Filed  and  Settled.— The  overpayment  is  the  difference  between  the 
provider's  claimed  reimbursable  costs  on  the  filed  cost  report  and  the  cost  report  settled 
by  you.  The  differences  may  be  due  to  (this  list  is  not  all-inclusive): 

o  The  claimed  program  costs  are  higher  than  the  program  costs  you 
determined: 

o  The  difference  between  claimed  program  utilization  and  actual  covered 
utilization; 

o     Inclusion  of  nonallowable  or  excessive  costs  in  the  cost  report;  . 

o  Adjustments  to  claimed  pass-through  amounts,  ORG  payments,  outlier 
amounts,  interim  payments;  or 

o     Correction  of  errors  in  the  cost  report. 

B.  Cost  Report  Filed  But  Not  Settled.— The  amount  of  the  overpayment  is  the  sum 

of: 

o  The  amount  you  determined  to  be  due  from  the  provider  for  the  period  for 
which  the  cost  report  was  filed  (less  an/  amounts  recovered); 

o     Errors  in  the  cost  report; 

0  Amounts  you  determined  to  have  been  overpaid  as  a  result  of  a  review  of 
claims  because  that  provider  had  a  pattern  of  furnishing  excessive  or  noncovered  services; 
and/or 


2-217i 


Rev.  378 


122 


Senate  Pemunoit  SnbconiniUcc 
On  Investigatioai 

EXCERPT 
FROM 

DEPOSITION  OF  CHARLES  R.  BOOTH 
MARCH  6, 2000 
BEFORE  THE  ' 
PERMANENT  SUBCOMMITTEE  ON  INVESTIGATIONS 


15  MR.  SMOLONSKY*:  A  point  of  clarification,  Mr. 

16  Booth.  Have  you  testified  or  are  you  in  agreement  with  the 

1 7  statement  that  every  other  provider  goes  through  the 

18  administrative  process? 

19  THE  WITNESS:  Most  every  other  provider  goes 

20  through  the  administrative  process. 


Mi.  Smolonsky  was  pRsent  at  the  dqrasition  lepreseotiiig 
the  Dq)artment  of  Health  and  Human  Service,  Office  of 
Legislatioc  and  the  Office  of  General  Counsel 
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5  C.FJL  2635.502  -  Standards  of  Ethical  Conduct  for  Employees  of 
the  Executive  Branch 


§  2635.502  Personal  and  business  relationships 

(a)  Consideration  of  appearances  by  the  employee.  Where  an  employee 
knows  that  a  particular  matter  involving  specific  parties  is  likely  to  have  a  direct 
and  predictable  effect  on  the  financial  interest  of  a  member  of  his  household,  or 
knows  that  a  person  with  whom  he  has  a  covered  relationship  is  or  represents  a 
party  to  such  matter,  and  where  the  employee  determines  that  the  circumstances 
would  cause  a  reasonable  person  with  knowledge  of  the  relevant  facts  to  question 
his  impartiality  in  the  matter,  the  employee  should  not  participate  in  the  matter 
unless  he  has  informed  the  agency  designee  of  the  qjpearance  problem  and 
received  authorization  fi^m  the  agency  designee  in  accordance  . . . 
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March  27. 2000 


BYIBAND   

The  Honorable  Susan  M.  Collins 
Chainnan 

The  Honorable  Cari  Levin 

Ranking  Minority  Member 

Pennanent  Subcommittee  on  Investigations 

Committee  on  Governmental  Affairs 

United  States  Senate 

Washington,  D.C.  20510-6250 

Re:     Bnzce  Vladeck 

Dear  Ms.  Collins  and  Mr.  Levin: 

Prepresent  Bruce  Vladeck  and  am  writing 'to  address  a  concern  that  has  been 
raised  regarding  Mr.  Vladeck's  failure  to  be  interviewed  by  GAO  investi^ors.  Mr. 
Vladeck  wished  to  speak  with  the  investigators,  and  I  told  counsel  for  the  majority  of  this 
Subcommittee  almost  six  months  ago  that  Mr.  Vladeck.was  willing  to  meet  with  the 
GAO.  Before  that  time.  I  was  concomed  about  what  I  believed  to  be  an  ongoing  grand 
jury  investigation  in  the  SouAem  District  of  New  York  into  some  of  the  same  issues  that 
were  being  looked  into  by  Mr.  William  Hamel  and  tfie  GAO.  As  an  attom^,  I  was 
concerned  about  the  overiapping  nature  of  die  investigations,  and  advised  Mr.  Vladeck  to 
defer  speaking  with  GAO  investigators  until  I  could  diamine  the  status  of  the  dual 
investi^tions.  In  October.  1999.  after  I  had  satisfied  myself  with  regard  to  the  status  of 
the  grand  jury  matter,  I  notified  majority  counsel  that  Mr.  Vladeck  was  available  for  an 
interview.  I  was  told,  however,  that  "the  train  had  left  the  station."  and  the  GAO  already 
was  preparing  a  Report.  No  one  fi:om  GAO  ever  contacted  us  thereafter. 
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Background 

In  January  of  1998,  the  Southern  District  of  New  York  began  an  investigation  of 
one  of  the  settlements  that  is  now  being  reviewed  by  this  subcommittee,  HCFA's  1995 
settlement  with  Visiting  Nurse  Service  of  New  York  ('*VNS").  Mr.  Hamel,  an  agent  for 
the  Inspector  General,  was  the  primary  investigator  for  the  Southern  District  of  New 
York.  In  that  regard,  he  worked  closely  with  Assistant  United  States  Attorney  Andrea 
Labov,  served  grand  jury  subpoenas,  reviewed  subpoenaed  documents,  and  prepared 
several  witnesses  for  their  graiKi  jury  appearances.  He  and  the  government  lawyer  were 
my  primary  contacts  in  that  investigation. 

As  part  of  this  grand  jury  investigation,  in  May  1998, 1  met  with  both  AUSA 
Andrea  Labov  and  Mr.  Hamel  for  the  purpose  of  giving  them  extensive  information  about 
VNS's  settlement  with  HCFA.  Prior  to  this  meeting,  AUSA  Labov  had  given  me  a  list  of 
specific  questions  to  address,  and  in  response,  I  gave  Ms.  Labov  and  Mr.  Hamel  detailed 
information  about  the  VNS  settlement,  Mr.  Vladeck's  role  in  that  settlement,  and  Mr. 
Vladeck's  familiarity  with  VNS.  The  facts  I  conveyed  to  Ms.  Labov  and  Mr.  Hamel  at 
this  meeting  were  the  same  facts  that  Mr.  Vladeck  testified  to  at  his  March  9,  2000 
voluntary  deposition  before  the  Subcommittee  staff.  GAO*s  apparent  failure  to  inform 
this  Subcommittee  about  my  voluntary  provision  of  this  detailed  information  to  Mr. 
Hamel  or  to  refer  to  it  in  their  report  is,  at  best,  disingenuous. 

At  that  meeting  with  Ms.  Labov  and  Mr.  Hamel,  I  also  raised  with  Ms.  Labov  my 
concern  that  Mr.  Hamel  was  mischaracterizing  witnesses'  testimony  to  AUSA  Labov, 
misrepresenting  facts  to  witnesses  he  was  interviewing,  and  improperly  suggesting  to 
witnesses  that  it  was  inappropriate  for  them  to  speak  to  me  and  other  private  attorneys. 

At  the  end  of  this  meeting,  AUSA  Labov  told  me  that  she  would  get  back  to  me  if 
she  needed  additional  information.  1  heard  nothing  from  either  AUSA  Labov  or  Mr. 
Hamel,  however,  until  the  sununer  of  1 999.  At  that  time,  Mr.  Hamel  called  me,  informed 
me  that  he  was  no  longer  working  with  the  Southern  District  of  New  York,  and  requested 
to  interview  Mr.  Vladeck  on  behalf  of  the  GAO. 

Immediately  concerned  about  the  possibility  of  parallel  investigations,  I  asked  Mr. 
Hamel  about  the  status  of  the  grand  jury  investigation  that  he  had  been  conducting. 
Despite  the  fact  that  the  GAO  was  investigating  the  VNS  settlement,  along  with  other 
HCFA  settlements,  Mr.  Hamel  tried  to  assure  me  that  the  GAO  investigation  was 
different  than  the  grand  jury  investigation.  He  also  refused  to  comment  on  whether  the 
grand  jury  investigation  had  concluded.  During  this  conversation,  I  raised  with  Mr. 
Hamel  that  I  believed  his  participation  in  the  GAO*s  investigation  was  a  violation  of  Rule 
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6(e)  of  the  Federal  Rules  of  Criminal  Procedure,  which  prohibits  the  disclosure  of  matters 
occurring  before  the  grand  jury.  That  rule  generally  has  been  interpreted  as  prohibiting 
individuals  who  have  worked  on  grand  jury  matters  from  disclosing  information  obtained 
to  any  individual  or  entity  not  involved  in  the  criminal  investigation,  including  members 
of  Congress.  See  United  States  v.  Sells  Engineering.  Inc..  463  U.S.  418, 103  S.Ct.  3133 
( 1 983)  ("disclosure  is  limited  to  use  by  those  attorneys  who  conduct  the  criminal  matters 
to  which  the  materials  pertain**);  In  re  Grand  Jury  Investigation  of  Uranium  Industry. 
1979  WL  1661,  at  *3  (D.D.C.  Aug.  21,  1979)  (Rule  6(e)  applies  to  disclosures  to 
Congress). 

After  my  conversation  with  Mr.  Hamel,  I  made  several  inquiries  to  attorneys  in 
the  Southem  District  of  New  York  to  see  whethw  the  grand  jury  investigation  was 
continuing.  Because  AUSA  Labov  was  on  maternity  leave  at  this  time,  it  was  not  until 
September  or  October,  1999  that  I  finally  was  informed,  in  substance,  that  the  grand  jury 
investigation,  as  it  related  to  matters  relevant  to  Mr.  Vladeck  and  to  this  subcommittee*s 
inquiry,  was  concluded. 

It  was  at  this  point  that  I  became  increasingly  concerned  about  Mr.  Hamel's 
participation  in  the  GAO  investigation.  First,  it  appeared  to  me  that  Mr.  Hamel  was 
personally  vested  in  this  matter  and  was  not  being  completely  candid  with  me  or  others. 

Second,  Mr.  Hamel,  who  was  intimately  familiar  with  the  grand  jury 
investigation,  was  now  leading  the  GAO  investigation  on  behalf  of  the  Subconunittee. 
Rule  6(e)  and  cases  interpreting  it  make  clear  that  investigators,  like  Mr.  Hamel,  who  are 
aware  of  the  identities  of  grand  jury  witnesses,  the  substance  of  their  testimony,  as  well 
as  the  strategy  and  direction  of  the  grand  jury  investigation,  caimot  disclose  such 
information,  even  to  Congress,  without  violating  longstanding  principles  of  grand  jury 
sojrecy.  See  In  re  sealed  Case  No.  99-3091. 192F.3d995, 1001  (D.C.  Cir.  1999) 
(quoting  In  re  Motion  of  Dow  Jones  and  Co..  142  F.3d  496.  500  (D.C.  Cir.),  cert  denied. 
1 19  S.Ct  60  (1998))  (the  phrase  "matters  occurring  before  the  grand  jury**  "encompasses 
not  only  what  has  occurred  and  what  is  occurring,  but  also  what  is  likely  to  occur, 
including  the  identities  of  witoesses  or  jurors,  the  substance  of  testimony  as  well  as  actual 
transcripts,  the  strategy  or  direction  of  the  investigation,  the  deliberation,  or  questions  of 
jurors  and  the  like.**);  In  re  Grand  Jury  Matter.  697  F.2d  511,  512-13  (3d.  Cir.  1982) 
(grand  jury  materials  include  not  just  the  transcript,  of  the  grand  jury  proceeding,  but  also 
interviews  with  wimesses  conducted  outsid?  the  presence  of  the  grand  jury  and,  analyses 
of  evidence  prepare  to  assist  the  grand  jury). 


Despite  my  concerns,  last  October  I  called  counsel  for  the  majority  of  this 
Subcommittee,  Mr.  Blalack,  shortly  after  I  learned  that  the  Southem  District  of  New 
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York's  investigation  had  concluded,  and  told  him  that  Mr.  Vladeck  was  willing  to  be 
interviewed  informally  by  the  GAO  investigators.  Mr.  Blalack  informed  me,  however, 
that  the  proverbial  "train  had  left  the  station,"  and  the  GAO  was  already  preparing  a 
Report.  As  you  know,  prior  to  the  Report's  release,  however,  Mr.  Vladeck  did 
voluntarily  appear  for  a  deposition  on  March  9, 2000  by  coxmsel  for  the  Subcommittee. 
In  light  of  this  history,  it  is  disturbing  and  wholly  unfair  to  now  hear  that  Mr.  Vladeck  has 
been  labeled  by  some  as  a  reluctant  witness;  and  that  the  GAO  rq}ort,  which  had  "left  the 
station"  six  months  ago,  was  made  available  to  Mr.  Vladeck  and  me  only  one  day  before 
the  Subcommittee's  hearing-  despite  repeated  requests  -  and  despite  the  fact  that  the 
information  in  the  report  was  leaked  to  a  New  York  Times  reporter  last  week. 

Thus,  the  Subcommittee  should  resist  Mr.  Hamers  efforts  to  portray  Mr.  Vladeck 
as  an  uncooperative  witness,  and  can  draw  no  negative  inference  from  Mr.  Vladeck 
accepting  his  lawyer's  advice  and  deferring  the  interview  with  GAO.  Mr.  Vladeck 
always  has  wanted  to  be  helpful,  and  to  relate  fiilly  his  understanding  of  the  settlements 
which  the  Subcommittee  is  now  reviewing.  For  that  reason  he  voluntarily  testified  at  a 
deposition  before  the  Subcommittee  and  will  be  testifying  voluntarily  tomorrow. 


cc:      Carl  Levin  (By  Fax  202-224-1972 
Ranking  Minority  Member 
Permanent  Subcommittee  on  Investigations 

K-  Lee  Blalack,  II  (By  Fax  -  202-224-7042) 
Chief  Counsel  and  Staff  Director 
Permanent  Subcommittee  on  Investigations 

Linda  Gustitus  (By  Fax  -  202-224-1972) 
Minority  Staff  Director  and  Chief  Counsel 
Permanent  Subcommittee  on  Investigations 
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Calculation  of  Average  Cost  Per  Visit  for  Home  Health  Services. 


coverage  critena  must  be  met  in  detennining- whedier  to  include  non-Medicare  home  health  visits,  referred  to  as  ^Uke-IcimT 
visits,  and  associated  costs  m  the  calculation  of  the  average  cost  per  visit  for  home  health  services.  The  FM.  which  provides 
genenl  eligjibiticy  and  oovccagc  loquiremeots,  spedGcaUy  stales  that  hi  counlii^  'like^cind"  visits  must  be  of  die  same  type 
as  those  tiiat  woold  be  covoed  by  Medicare.  *t.0ce4uiKr  visits  are  recorded  in  a  reimbursable  cost  center  on  the  Medicare 
cost  leptKl  Costs  for  not  "Itke-kuuT  visits,  when  eligibility  and  criteria  are  amiliel,  should  be  propcrlv  classified  in  a       ^  |f 
Bonrennbursable  cost  center.  These  aeliciesaieefiiective  for  aUcosttrepoTtttw  fi*tJi\ 
program  rennbiirsement  as  ol  1. 199/.- — "  ■    ■   '  '  » 

See  11498.  t5908. 
(Text  of  Memoraadun] 

SUBJECT:  Counting  of  Non-Medicare  Home  HeaUi  Vuits  and  die  Reportmg  of  die  Associated  Costs  in  Determining  the 
Average  Cost  Per  Vtsh  for  Home  Health  Servkes 

This  prognm  memoiasdum  (PM)  povides  clarification  legazding  die  inclusion  of  non-Medicare  home  health  visits  and 
associated  costs  in  the  calcufation  of  the  avenge  cost  per  vish.  This  u  commonly  referred  to  by  the  home  healdi  industry  as 
the  inclusion  of  "like-kind"  vishs  and  associated  costs  in  the  calculation  of  the  average  cost  per  visit 

In  preparing  the  Medicare  c«st  r^i^  providers  most  recognize  only  the  costs  assodated  with  the  "like-kind"  visits  as 
set  fot^  m  this  PM  in  a  reimbursable  cost  center.  In  detaminmg  whetter  non-Medicare  home  health  visits  and  associated 
costs  are  included  in  the  calcuJatkm  of  the  average  cost  per  visit,  all  Medicare  eligibility  criteria  and  coverage  criteria  must 
be  met  The  following  are  general  eligibil^  and  coverage  requirements  and  are  not  faitended  lo  be  an  ali-hichisive 
description  of  the  Medicare  requirements. 


For  coverage  of  home  health  services,  a  beneficiaiv  must  meet  each  of  the  following  Feqntremems:  ( 1 )  coofwed  to  the 
liome.  (2)  under  the  care  ofu  physician,  (3)  in  need  of  iDtermioeot  skilled  mnang  services,  physical  theripy  or  speech 
therapy,  or  have  a  continuing  need  for  occupational  therapy,  (4)  under  a  pfam  of  care,  and  (5)  the  home  hcaldi  services  mu 
be  Airnished  by,  or  nnder  anangementt  maoe  by,  a  paiticipatmg  home  health  agency  (HHA).  To  qualifjring  individuals. 
HHAs  may  provide  needed  skilled  nutvhig  services  on  a  part-time  or  mtemiiltent  basis  as  well  as  part  tone  or  mtermittBnt 
home  aide  services,  physical  or  occupational  therapy  or  specch-linguage  patholonr,  medical  social  seivices.  durable 
medical  equipment,  medical  supplies,  and  faitero  and  residem  services  as  describea  in  42  CFR  409.45(b)  through  (g). 


In  cauntmg  "like-kind"  visits,  it  is  critical  that  the  iwo-Medicare  visits  are  of  the  same  type  as  diose  tiiat  would  be 
covered  by  Medicare.  This  ensures  that  the  costs  of  services  are  comparable  across  faisurers  ind  Medicare  Is  payn%  for  is 
fair  share  for  comparable  home  heaMi  services.  Furthermore.  Oie  regulation  in  42  CFR  413  J3<8)(3)  requires  HHAs  to  use 
the  cost  per  visit  by  type  of  service  mediod  of  apportioning  cost  between  Medicare  and  non-Medicare  patients.  This 
regulation  states,  in  part.  ^ 

"Under  dtis  method  die  tool  allowable  cost  of  all  visits  for  each  type  of  service  (s  divided  1^  die  total  number  of  visits 
for  that  type  of  service.  Next,  for  each  type  of  service,  the  number  of  Medicare-covered  viats  is  multiplied  by  the 
aveiage  cost  per  vish  just  computed." 

The  types  of  services  referenced  in  this  regulation  are  the  home  health  disciplhies  recognized  under  the  Medicare  suiute 
and  regulations.  Tbey  are  skilled  nursing  care,  physical  therapy/speech  lanenage  pathology,  occupatkma)  therapy,  medical 
social  services,  and  home  health  ahles.  The  requhements  that  must  be  met  for  Medicare  payment  to  be  made  for  these 
services  furnished  tu  eligible  beneficiaries  are  set  forth  in  42  CFR  409.41  dirough  409 JO. 

Further,  to  be  covered  by  Medicare,  home  health  aide  services  must  meet  the  st«idards  set  forth  in  the  Home  Health 
Agency  Manual.  §2062,  subsections  a  and  e.  Home  health  aide  services  are  hands-on  penonal  care  or  services  which  are 
neededto  mahitaui  abeneGciary  heahh  or  to  facilitate  treatment  in  conjunctioa  whh  skilled  services.  The  types  of  services 
mn  BWlude  changing  diesnngs  for  simple  woonds,  assistance  with  medicatiOiis,  assistmoe  with  come  therapy  actwities, 
and  routine  care  of  prosdietic  and  orthotic  devises,  hicidental  to  c  visit  that  is  for  the  provision  of  care  covered  by 
Medicare,  home  heiddi  aide  services  may  include  tasks  not  covered,  such  as.  preparing  a  light  meal,  changing  bed  linens,  or 
personal  laundry. 


ELKSIBIUTY 
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Relative  to  a  non-Medicare  visit  being  coaiideied  ^'like-kind",  the  pan-time  or  inienntoent  service  coverage  criteria 
DUist  be  applied  to  sldQed  mssinc  and  bene  bealtfa  aide  services  eomoined  as  ideatified  oo  the  patient  plan  of  cac 
Pan-tinte  is  up  to  S  hours  per  day,  op  to  2S  hours  oer  we^  (or  up  to  35  boors  per  wedc  based  on  docuqiented  need)  and 
may  be  daily,  liitennitiem  B  less  than  daily,  6  or  fewer  days  per  week,  up  to  2S  houn  per  wed^ 
based  on  dooanented  need),  or  op  to  8  hotn  per  day  for  7  days  per  week  for  a  temporary  period  of  up  to  2 1  days  (with 
extensions  in  excepdooal  drcumstances  for  a  definite  period  of  tune).  A  "MsiT  is  an  episode  of  personal  contact  with  the 
beneficiary  by  stan  of  the  HHA  or  odwn  under  arrangeiueots  with  the  HHA  for  the  purpose  of  providing  a  covered  service. 
Medicare  does  not  cover  full-time  home  health  ^de  services,  custodial  care,  personal  care  aide,  homemucer.  or  home 
asendant  services. 

HCFA  recognizes  that  it  is  cammon  for  HHAs  to  provide  visits  that  are  not  "iike^chwr  vbits.  somethnes  on  a  broad 
scale.  Under  some  State  Medicaid  piugmns,  there  h  often  coverage  svaltable  for  patients  vdu)  require  mainly  supervtsory 
or  bomemaker  services  which  are  duracteristically  ioBger  stays  tten  would  b«  covered  by  Medicare.  The  intent  ind 
purpose  fot  sudi  visia  go  beyond  the  hands^  personal  care  duties  previously  described.  Reasons  for  this  inchide  "family 
worldng,"  "unsafe  to  be  home  alone,"  and  "respite  for  care  givers."  Some  patients  require  nonintermitient  care  or 
supervision  where  the  dbease  process  leads  to  nmnobili^  or  bed  bound  status  needing  continuous  attendance  or 
mooitbring.  These  visits  would  probably  iwt  be  considered  "like-kind"  visits  and,  as  such,  they  wouM  not  be  recorded  in  a 
reioibarsable  cost  center  on  die  Medicare  cost  report 

The  responsibilfty  to  identify  die  "like-kind"  viste  and  properly  record  die  costs  on  the  Medicare  cost  report  rests  with 
fte  provider.  For  the  finale  eligible  Medicare  beneficiary,  (he  guidelines  are  relatively  stiaightforwaid.  For  die  dually 
di^le  Medicare  beoenciaiv  i«ceiving  home  health  services,  the  Medicare  visit  is  concluded  after  the  provision  of  ttK  last 
Medicare  covered  hone  health  task  identified  on  die  p\m  of  care  for  the  patient.  Other  services  not  covered  by  Medicare 
which  are  provided  after  tiiat  point  are  to  be  recorded  in  a  nonreimbursable  cost  center  on  die  cost  report.  Any  visit  and 
associated  costs  which  wouU  bM  be  covered  under  Medicare,  r^ardless  of  the  msorer,  cannot  be  inchided  in  the 
cakoliaiaa  of  the  av«age  cost  per  visit 

A  visit  is  either  covered  by  Medicare  or  not,  based  on  Ae  existing  rules  and  regulations  governing  sudi  visits.  Costs  for 
those  visits  billed  to  other  insurers  that  are  not  "like-kind"  visits,  when  eligibility  and  coverage  criteria  are  applied,  should 
be  properly  classified  m  a  non-reimbursable  cost  center  for  purposes  of  reportiag  costs  on  die  cost  report  This  would  also 
apply  to  the  split  bill  for  services  received  by  a  beneficiary  which  are  not  billed  to  or  covered.  Where  the  beneficnry  may 
have  dual  insurance  eligibility  and  Medicare  is  die  primuy  insurer,  die  services  that  are  not  covered  by  and  not  billed  to 
Medicare  must  be  shown  i.i  a  nonreimbunable  cost  center  for  purposes  of  reporting  visits  and  associated  costs  on  the  cost 
report 

EFFECTIVE  DATE 

This  PM  does  not  include  any  new  policies  regarding  home  healtti  services  payable  under  Medicare.  However,  to  the 
extent  that  a  less  stringent  policy  in  the  counting  of  non-Medicare  home  health  visits  and  the  reporting  of  the  associated 
costs  has  been  conveyed  to  the  HHA,  die  enforcement  of  the  policies  set  forth  in  diis  PM  will  be  effiMive  with  cost 
reporting  periods  be^pnolng  on  or  after  August  I,  1997.  For  ail  other  HHAs,  this  PM  will  be  effective  for  all  cost  reports 
thai  have  not  been  issued  a  final  notice  of  program  reimbursement  as  of  August  1 ,  1997.  For  adromlstrath^e  simplicity,  no 
cost  reports  will  be  reopened  for  tiie  specific  purpose  of  applying  this  PM. 

Contact  person  for  dib  Piogiam  Memorandum  is  Ed  Rees  on  (4 10)  716-S974. 

This  Prt^ram  Memorandum  may  be  discarded  August  31.  1998. 
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.<I-I»SS    A    LCAKEI     IN    tilALITV    MOMt    HCALTN    <A«C    fO»     tn*  VEAtS 


Samuel  Heller 

vi«  rtiuoexT  roR  nsASCt  _  | 

AprU  26,  1995 


Charles  R.  Boot:h 

Director  Office  of  Hospital  Policy 
Bo&ltlieare  Finance  Adainistration 
6325  Security  Blvd. 
BaltiBore,  Maryland  21207 

Dear  Hr.  Booth: 

Z  aja  quite  pleased  to  attach  a  fully  executed  c^py  of  the 
settleaent  agrecMnt  between  the  Visiting  Morse  Service  of  Mev 
York  and  the  Department  of  Health  and  Ruaan  Services,  Health  'care 
Financing  &  Adainistration.    He  have  retained  one  original  signed 
copy  for  our  files. 

I  look  forward  to  working  with  you  in  the  future. 

Sincerely, 


Sincerely,  /// 


cc:  Carol  Raphael  (w/o  copy) 
Charles  Blua  (v/o  copy) 
Marva  King,  Blue  Cross  Wisconsin 


s  nmt  ruuA new  lots.  nv  tMti>tti«    ctiti  »s*-TMt 
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SETTLEMENT  AGREENfENT  , 

This  settlement  Agreement  fAgxeement)  is  entered  into  on  ^riX  h  l^^S^ 
between  the  Department  of  Health  and  Human  Services  Health  Cart  Financing 
Administration  (TiCFA")  and  the  Visiting  Nurse  Service  of  New  York  Home  Care 
(*VNS^  and  its  affiliates  and  subsidiaries. 

WHEREAS.  Bine  Cross  it  Bhie  Shield  United  of  Wisconsin  (^ne  Cross")  acts  as 
an  agent  for  HCFA  in  administenng  Part  A  of  the  Medicare  Program; 

WHEREAS,  Blue  Qross,  in  their  xole  ts  an  igeot  for  HCFA,  has  undertaken  a 
review  of  VNS  Medicart  cost  reports  filed  for  fiscal  years  ended  12/31/88,  12/31/89, 
12/31/90. 12/31/91  and  12/31/92  and  Medicare  data  submitted  for  fiscal  year  ended 
12/31/93  and  has  determined  that  VNS  has  been  overpaid  by  the  Medicare  Program  for 
these  3rears  due  to  inchaon  is  its  calcnlation  of  Medkare  cost  the  cost  of  certain  hc^e 
health  aide  visits  reimbursed  by  other  programs  that  are  unlike  those  reimbursed  by* 
Medicare; 

WHEREAS,  VNS  upon  its  rejC^brnvf/lhe  cost  reports  filed  for  fiscal  years  ended 
12/31/88.  12/31/89. 12/31/90.  l2/3lMtm^J9^  has  determined  that  the 

indusion  in  its  cost  report  of  the  home  heallrad^^.ymtf  questioned  by  Blue  Cross  were 
completely  appropriate  and  consistent  with  existing  HC^A  rules,  policies  and  cost 
reporting  instructions;  and 

WHEREAS,  the  parties  desire  to  resolve  the  matter  concerning  the  inclusion  of 
home  health  aide  non-Medicare  visits, 

NOW  THEREFORE,  the  parties  agree  as  follows: 

1.  Blue  Cross  wiD  utilize  a  5^  hour  average  non-Medicare  visit  length  for  home 
health  aides  for  adjusting  VNS  cost  reports  for  fiscal  years  ended  12/31/88,  12/31/89, 
12/31/90. 12/31/91, 12/31/92  and  12/31/93.  The  amounts  due  for  these  six  yean  regarding 
this  issue  are  stated  on  the  attached  schedule.  These  amounts  represent  fiiU  and  final 
settlement  of  this  issue  for  these  six  years. 

2.  VNS  win  repay  the  Medicare  Program  die  amounts  set  fotdi  in  Schedule  A  to 
this  Agreement,  in  acoordanoe  with  the  schedule  for  repayment  set  fbrtii  therein. 

3.  VNS  agrees  not  to  appeal  or  in  any  way  contest  the  use  of  the  5.5  average 
non-Medicare  hours  for  home  health  aides  as  described  in  paiagrq)h  1  above. 
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4.  In  any  future  oast  rqxitt  years,  and,  until  such  time  as  HCFA  promulgaies  a 
rule,  through  notice  and  comment  nilemaking,  setting  forth  a  policy  regarding  indusion 
of  home  health  aide  hoois,  Blue  Cross  vrSl  utilize  the  lesser  of  VNS's  actual  average 
Qon^Medicare  home  health  aide  visit  length  or  VNS's  actual  Medicare  home  health  aide 
visit  length  plus  1.63  hour  per  visit  as  the  average  non-Medicare  home  health  aide  visit 
length  in  settlement  of  VNS*s  Medicare  cost  reports;  provided,  however,  that  the 
methodology  described  in  this  paragraph  shall  not  tppiy  to  any  fixture  cost  report  yczis 
remaixiing  unsettled  at  such  time  where  another  provider  (or  providers)  appeals  the  claim 
made  against  it  by  Blue  Cross  and/or  HCFA  that  it  has  been  overpaid  in  the  same 
manner  as  it  was  alleged  that  VNS  was,  and  tiie  daim  is  rejected  in  £vtor  of  the 
provider(s),  or  a  rating  is  made  in  favor  of  the  provider(s)  by  the  Health  Care  Finance 
Administration  (HCFA)  or  a  court  of  final  jurisdiction. 

5.  The  parties  agree  that  this  AgTeement  involves  a  resolution  of  a  disputed  issue. 
Hie  parties  agree  tibiat  notiiisg  in  this  Agreement  shall  be  oonstraed  as  an  adzoission  of 
liability  or  wrongdoiag  oa  the  part  of  VNS,  but  his  instead  been  entered  into  solely  to 
avoid  the  expense  and  vaoeitainty  of  fitrther  oootioveisy. 

6.  The  parties  agree  that  they  have  oot«  and  shall  not,  to  tiie  extent  penmssible 
under  statute  and  regnl^on,  disdose  the  tenns  and  egnditions  of  this  Agreement  ti  any 
third  party,  and  to  the  extent  possible  shall  not  disclose  any  fact  coneemiag  its 
negotiation,  nor  aiiy  of  the  facts  or  oonditi9ns  suiroundiiig  or  leading  to  its  execution. 

IN  WITNESS  WHEREOF,  each  pu^^Jmgh'  a  doly  aothorizBd  representative 
has  executed  this  Settlement  Agreement  as  of  tiie  oa^  fiist  s^  forth  above. 


By  VNS  New  York:  /iu^  A 


S^^re 


Name 

V  fw's.iktdt  4.C^.>I  ^<f^k^r 

Date  Title 


By  Department  of  Heahh  and 
Human  Services 

Health  Care  Fmandng  Administrat 


Signature 
Name 


yAAr  DirttU^,   HcsM.t^/  /^/^^v- 

Tide 
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VNS  HOMECARE  PAYKENT  PLAN 

See  attached .  schedule  and  notes  for  detail  of  aaotihts. 


PAYMEHT  DATE 
04/24/94 


AMOONT  DUE 

$22,585,981 
(371,800) 
(260,937) 
(286,508) 

$21,666,736 


EXPIANATIOH 

Pinal  settlements  for  FY  1988 
thru  1991  offset  by  FY  1993 
lUBp  -sum  adjustment  dated 
02/28/94  and  reopenings  for  FY 
1990  and  FY  1991. 


07/30/94        $19,711,062  Tentative  settlement  for  FY 

(4,015,365)  1992  offset  by  amounts  already 

(227,952)  collected  axid  interest  charged 

'  based  on  amended  report  which 

$15,467,745  ifas  not  used. 


$22,290, 
/3' 

$  7,430,306 


09/30/94         $24,196,918  Lmp  SUM  adjustment  for  FY 

(1,906,000)  1993  issued  prior  to  04/30^94 

with  net  amount  payable  in^  3 
equal  installments  and  non 
^interest  bearing.  Represents 
/  .  BR  'aide  issue  amount  offset  by 
■  •  ^iPj  adjustment . 

10/30/94  $  7,430,306  Second  of  3  installments. 

11/30/94         $  7,430,306  Third  Of  3  installments. 


TOTAL 


$59,425,399 
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Notes: 

1)  We  plan  to  finalize  cost  reports  for  both  FY  1992  and  1993  in 
FY  1995. 

2)  Current  settlement  data  for  FY  1992  would  indicate  an  amount 
due  the  program  of  $859,535,  hovever,  historically  1%  of  the 
providers'  claims  are  submitted  later  than  one  year  after  the 
fiscal  year  end.    Thus,  we  anticipate  this  amount  will  disappear 
by  the  time  we  reach  final  settlement  of  FY  1992 's  cost  report. 

3)  Per  HCFA  Central  Office,  overpayments  determined  in  relation 
to  the  HH  aide  issue  will  not  bear  penalty  interest  for  late 
filing  of  cost  reports  for  the  years  involved.    Interest  will 
accznie,  however,  at  the  appropriate  rate,  if  amoiints  are  not  paid 
within  agreed  upon  time  frames. 

4)  A  lump  sum  adjustment  of  FY  1994  interia  rates  will  not  be 
made  imtil  the  provider's  first  quarter  data  is  reviewed.-  Our 
review  will  include  an  adjustment  for  the  BR  aide  issue.    If  the 
review  results  in  an  overpayment,  it  will  be  handled  in  the 
standard  manner.    If  an  underpayment,  it  will  be  offset  against 
amounts  due  on  07/30/94 />  Interim  rates  will  remain  at  the  lojtrer 
rate  which  began  on  3/25.^94^ until  first  quarter  data  is  reviewed. 

5)  The  provider's  FY  1993  cost". report  will  be  reviewed  for 
adjustments  other  than  the  HH  aide^issue.    Any  resulting 
underpayments  will  be  offset  against  the  amounts  due  on  07/30/94. 
If  the  review  results  in  an  overpayment,  it  will  be  handled. in 
the  standard  manner  as  a  tentative  settlement. 
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KOTBS  TO  vws  BOmCMg; 

Q  Gross  aaount  of  the  hose  health  aide  adjustaent  for  FY  1988 
through  1993  is  as  fcllovs: 

(23,056,065)  FY  1988-1991 
(19,711,062)  FY  1992 

(24,196,918)  FY  1993  .  i 

(66,964,045) 

Our  calcTilations  yield  a  figure  slightly  below  the  figure  6ett:led 
upon  in  our  negotiations. 

(D  Aaounts  due  for  FY  1988-1991  have  been  corrected  for  an  error 
on  the  initial  split  of  adjustaents  for  the  home  health  aide 
issue  and  all  other  adjustaents.    He  %rLll  issue  a  revised  denand 
letter  with  the  same  due  date. 

0  PIP  Pmiftrpflyncntg  tor  19?3  and  Xg94 

*1992  PS&R  data  as  of  12/31/93  results  in  an  overpayment  of 

$859,535. 

-1993  figures  refle6t.'>m.  ihtexiia  rate  adjustment  of  $371^800 
made  on  2/28/94  which- we-^used  a6  an  offset  against  amounts 
due  for  FY  1988-1991  in  our  demand  letter  dated  3/25/94. 
Me  typically  reduce  payments  by  an  estimated  audit  effect. 
We've  shown  an  additional  aaount  due  the  provider  of 
$1,906,000  from  changing  that  rednctlon  for  audit  findings 
from  3%  to  approeinately  1.5%  based  on  the  latest  finalized 
cost  report  excluding  the  home  health  aide  issue. 

-1994 '8  interim  payment  is  based  on  1993  data,  which  is  the 
most  current  data  we  have  at  this  time.    Applying  the  impact 
of  the  home  health  aide  adjustaent  at  this  point  results  in 
the  overpayment  shown  of  $2,444,000.    Mhen  we  receive  data 
for  the  first  quarter,  we  will  adjust  the  interim  rate 
again. 

0  $22g.Q0P  in  interfist  Pgyaents 

-Per  instructions  from  HCFA  Central  Office,  we  are  refunding 
the  interest  charged. 

©  1??0/1991  Audit  MlUStllCTtg 

-reopenings  on  the  issues  outstanding  result  in  the  positive 
adjustaents  shown.  Supporting  worJqpapers  have  been  given  to 
VMS. 

The  collection  made  on  the  revised  cost  report  for  FY  1992 
wbich  «ras  not  ultimately  recognized  has  been  offset  against  the 
amount  currently  due. 
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r»HY-tfD-iw?:j    itoiAr  S«n«te  Permanent  Subeommltt* 

On  Invcstieations 

EXHIBIT  #  21b. 


Settlement  agreement  Between  NYCHHC  akd  HCFA 

This  Agreement  is  made  as  of  September  20,  1 996  at  New  York,  New  York,  and 
Baltimore,  MD.  respectively,  by  and  between  the  New  York  Chy  Health  and  Hospitals 
Corporation  (NYCHHC),  which  provides  services  to  Medicare  beneficiaries  pursuant  to  the 
provisions  of  Title  XVIH  of  the  Social  Security  Act,  42  U.S.C.  1395  et  se^,,  and  the  Health  Care 
Financing  Adnunisfration  (HCFA),  the  agency  within  the  Department  of  Health  and  Human 
Services  which  administers  the  Medicare  program. 

WSEKEAS,  NYCHHC  has  appealed  to  the  Provider  Reimbursement  Review  Board 
(PRRB)  for  review  of  the  amount  of  Medicare  reimbiirsement  determined  by  the  HCFA  to  be 
payable  to  NYCHHC  for  services  jBiraished  by  NYCHHC  providers  to  Medicare  beneficiaries  for 
fiscal  years  ending  Jon^  30,  1983,  through  June  30, 1992;  and 

WHEREAS,  NYCHHC  and  HCFA  presently  desire  to  resolve  this  controversy  (and 
reimbursement  issues  for  subsequent  fiscal  years  to  the  extent  herein  provided)  in  a  &ir  and 
equitable  manner  that  is  acceptable  to  both  parties 

NOW  THEREFORE,  in  consideration  of  the  mutual  promises  and  covenants  contained 
herdn.  NYCHHC  and  HCFA  hereby  agree  as  foUows: 

1.       HCFA  win  pay  to  NYCHHC  the  amoum  of  $82,422,777  for-outparicnt  and 
S 1,5 13,454  for  inpadeot  in  fiill  satisfiiction  of  all  daims  to'>Medicare  reimbursement  for  fisal.'.  ■ 
3rears  ending  June  30, 1983,  through  June  30,  1993,  for  inpatient  and  ou^adent  bad  debts  which 
were  incurred  by  NYCHHC  during  such  periods  and  v*ich  were  attributable  to  Part  A  and  Part  B 
Medicare  deductible  and  coinsurance  amounts  uncollected  from  Medicare  patients. 
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(a)      Piymeot  for  (mtpadent  bad  d«bta,  for  each  fiscal  year,  b  the  iesser  of  (0  the 
aggregate  outpadent  had  ddits  claimed  I7NVCHHC,  and  00  the  sum  of  the  amounts  calculated 
by  muhiplymg  each  provider's  disproportionate  share  hospital  (DSH)  percentage  as  filed  on 
NYCHHCs  June  30.  1994  cost  reports  by  the^provider-spedfic  coinsuraoce  and  deductible 
amount  set  forth  in  die  latest  available  PS&R  Reports  for  that  fiscal  year.  The  DSH  percentages 
will  be  recalciilated  oa  final  settlement  and  the  outpadent  bad  d«3st  setdemeat  will  be  adjusted 
accordin^y. 

(b)     For  cost  rqxjrt  periods  beginning  after  June  30. 1993  for        a  DSH 
percent  is  cakulated  and  appfied,  die  same  methoddogy  described  in  paragraph  1(a)  shaU  be  used 
to  calculate  ^^fCHHCsreintesabIe  outpadent  bad  debt,  exc^  that  the  DSH  percent  shall  be  . 
die  percent  ^pCcable  to  each  sudt  period  and  the  amounts  set  Ibrth  in. the  PS&K.  Reports  and 
amounts  daimed  shall  be  die  amounts  appficable  to  each  period.  For  each  such  period,  NYCHHC 
hereby  waives  hs  ri^  to  sedc  rdndiursemait  fiar  reunbursable  ou^dent  bad  dd)t  under  a 
different  methodology  than  that  qiedfied  henan. 


2.       (a)     HCFA  win  pay  to  NYCHHC  the  amount  of  S6,772,138  in  fijH  satis&cdon 
of  an  claims  to  Medicare  rdmbursement  of  fiscal  years  June  30.  1986  through  June  30,  1993  for 
cost  associated  widi  provider-based  pfaysidans  m  NYCHHC  hospitals  electing  the  "Teaching 
Amendment"  under  42  U.S.C.  I395x(bX7). 


(b)  rl  For  each^oost-^repotdng  period  begmiiflg  after  June  30, 1993 


0  A  vist  to  day  ratio  of  one  to  three  w3I  be  utilized  in  calculating 
NYCHHCs  provider-based  phyadan  reimbutsemeht  for  ho^itals  decdng  the  reimbursement 
provided  for  under  die  Teaching  Amendment* 
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(u)     Where  KyCRHC  receives  such  rdmbucseaieat  calculated  pursiam 
to  paragnph  CD,  NYCHHC  hereby  waives  its       to  file  an  admiaistntive  appeal  seeldog 
utilizatioa  of  az^  other  visit  to  day  ratio  unless  applicable  provisions  of  law  and  regulation  arc 
revised. 

3.  HCFAwfflpayto^^fCHHCtfaeanlo^ntofS7.959.317inMsatis&:tionGfaIl 
claims  to  Nfedxcare  direct  tnedical  education  rgmhorsement  for  fiscal  years  Joae  30, 1990through 

V.  As  bog  as  Medicare  ieuabursemert  fir  direa  laetScal  eduotdm^ 
base  year  per  reddett  affiounts.  tiK  base  year  per  resklest  afflOTSts  ut^^ 
be  titiSred  aadNYCHHC  herdjy  waives  hs  tigjit  to  file  ypeals  dalleneing  sudi  base  year  per 

4.  '    BCFAwaipxytoNrCBHCtbeaffloazitof$lM32^l4inMsatisfictionofaa - 
daims  to  Me£care  randnrsoniait  fiv  fiscd  years  JuM  30. 1983  throogh 

previously  disallowed  ootpatient  cost 

5...  *HCFAwinpi7teNyCBHGtteamauz=tof$I3,Q00»000.00JAfii]lsat)sfictionof 
afljjaias  to  Medicate  remtbnreft^^  1983throuflh]une3^ 
^  '^if^^sflreasoing  issues  before  the  ntlUi  with &£)Ib^ 
'    eadingJiae3a  1992  CufOedMardi  18, 1996): 

Wbrldag  capital  interest  (Issue  27) 
Capital  interest  (bsne  24) 
Pension  cost  (Issue  18) 
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6.       HCFAwiUiu}t  issue  revised  Notices  of  Program  Rdnibunm^ 
ending  June  30, 1983,  through  June  30, 1992,  snd  shall  not  recoup  payments  made,  or  to  be  made 
pursuant  to  this  Agreement,  for  such  period  NVCHHC  will  have  Ao  right  df  appeal, 
administrative  or  judicial,  with  respect  to  the  amount  of  payment  made  by  HCFA  pursuam  hereto, 
or  any  other  matter  covered  by  this  Agreement,  except  as  provided  in  Paragraph^  (^0^ 


7.      KJfCHHC  win  Tinthdnw  an  isdividud  and  group  PRRBappeabwi^ 
issues  of  Medicare  rdmbursement  for  fiscal  years  ending  June  30, 1983,  through  June  30,  1992 
ivtthtiieeioc^onsspedfiedmpafagraphS.  NYCHHCwiQ  execute  and  transmit  to  the  PRRB  a 
letter  withdrswii^  these  issues  &r  such  fiscal  yean  upon  the  execution  of  tiiis  Agreement 
NYCHHC  win  not  file  &  dvil  action  to  recover  amoonts  in  excess  of  the  payment  made  pursuant 
to  this  i 


8.  With  respect  to  the  $130,000,000  payment  provided  fi)r  in  tiiisAs^-eement.  which 
shall  be  made  ^nthin  45  dsys  of  its  execution,  and  any  other  matters  covered  by  tiiis  Agreement, 
KVCHHC  xoxf  make  a.  daim  or  bring  an  action  only  for  the  purpose  of  enfi)rdng  this  Agreement 

9.  Except  as  provided  in  Paiagrq)h  8  ofdns  Agreement,  NTCHHC  may  cite  and  rely 
on  this  Agreefaient  only  in  a  couxt  or  administrative  action  initiated  against  NYCHHC  or  any  of  its 
providers  in  whole]$.m  part  to,recoup  any  portion  of  the  $130,000,000  payment  made  to__  j? 
NYCHHC  pursuant  to  this  Agreement,  and  NYCHHC  vnJi  not  othenmse  refer  to  or  rely  upon 
this  Agreement  or  the  terms  of  this  Agreement  in  ai^  court  or  administrative  action. 
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1 0.     NYCHHC  wiQ  not  dUdose  the  executioa  or  terau  of  this  Agreement,  except  to  its 
third-party  payors  and  their  duly  authorized  agents  and  accounting  finn($)  in  conncctioa  with 
audit  and/or  certification  cfNYCHHCs  finajidal  records  and  reports,  and  to  its  counsel  or  as 
required  by  law. 


r 


I  I.     TUs  Agreement  shall  have  no  effixt  on  the  amount  of  Me(£care  rexmbuxs'ement 
payable  to  NYCHHC  fbr'cost  rqporting  periods  ending  prior  to  June  30,  1983,  or  subsequent  to 
June  30,  1992,  except  as  stated  in  Paragraphs  1(b)  and  2(b).  The  matters  covered  by  this 
Agreement  may  not  be  considered  precedent  by  any  person  for  any  purpose  whatsoever.  Specific 
agreements  documented  in  Para5raph&^.^and  3  win  be  void  in  the  event  of  a  change  in 
ownership  or  nmagenaisnt  diange  to  any  fidfity  covered  fay  this  agreenienl. 


12.     The  adfflinidixtive  resohxdon  reflected  herein  is  agreed  to  solely  for  the  purpose  of 
set&ig  the  matters  at  issue  between  the  paxtxes.  The  parties  agree  that  no  costs  claimed  by 
NYCHHC  are  dremed  to  be  unallowable  as  a  result  of  this  Agreement  This  Agreement  does  not 
constitute  and  shall  not  be  construed  as  an  admission  by  either  NYCHHC  or  HCFA  of  any  lack  of 
metxl  in  the  req»ective  positions  taken  by  the  parties  before  the  PRRB  or  otherwise  on  the  dairas 
ofNYCHHCfijTi 


13.     ThejSministratrye  resohition  reflected  beroa  does  not  prevent  NYCHHC  jromj 
receiving  fimire  benefit  of  national  policy  dedaons  such  as  those  regarding  Medicaid  eligible 
days,  Kfedicare  'disproportionate  share!  p^ment»  or^PS  outlier  payments. 
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Agreed  and  Accepted  For 


NEW  YORK  HEALTH  AND 

Date:  ^  i  ^^l^  ,    By:  Rickwa 

Senior  Vice-Preadeni 


::  HEALTH  CAREl^INANCING 
ADMINISHULllON 

Date:       ^/f^/^C   /  •  Bv:        Charles  R_  Booth 

Director,  Hospital  Foli^ 
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Seoate  Pcnnucat  Subcommittee 
On  Invotigatifiai 

EXHIBIT  #__2l£j  

SETTLEMENT  AGREEMENT  BETWEEN 

0EPARIMENT  OF  HEALTH  SERVICES 
COUNTY  OF  LOS  ANGELES 

AND 

HEALTH  CARE  FINANCING  ADMINISTRATION 


ThisagreemeatismadeasofMncfaZi.  1997,  at  Los  Asgdes,  CaHfornia  and  Bahimore, 
Maiyland  respccdvdy,  by  and  between  the  Depaxtment  of  Health  Services.  County  ofLos 
Angeles  (LA  County),  which,  through  hospitals  h  opentt^  provides  services  to  Medics^ 
benefidaries  pursuant  to  the  provisions  of  Tide  XVm  of  ^  Soctai  Security  Act, 
42  U.S.C.  1395^  a  5^..  and  the  Health  Care  Fmaacing  Administration  (HCFA).  the  agency  within 
the  Depaitmem  ofHealth  and  Human  Services  wiudi  adnumsten  the 

WHEREAS.  lACoui^  has  appealed  to  die  Provider  ReixnhursememReiviewBoa^  . 
OPRRB)  for  review  of  the  amount  of  Medicare  reimbursement  detenmned  by  HCFA  to  be  payable 
to  LA  County  for  service  fimushed  by  LA  County  hospitals  to  Medicare  beneficiaries  for  fi^al 
years  ending  June  30,  1981,  through  June  30, 1993;  and 

WHEREAS,  LA  County  has  pending  before  its  fiscal  intennediaiy,  Bhie  Cross  of 
Califoniia  (Blue  Cross)  requests  for  review  of  the  amount  of  Medicare  reimbursement  detenoined 
by  HCFA  to  be  payable  to  LA  County  for  services  imoAtd  by  LA  County  hospitals  to  Medicare 
beneficiaries  for  fiscal  years  endii^  ^iae  30, 1981,  through  June  30,  1993;  and 

WHEREAS,  the  issues  referenced  below  may  be  foutvl  in  Attachment  D  of  the 
January  9,  1997,  letter  from  Jie0aa^  S.  Nakaoka  to  Chudc  Booth;  and 

WHEREAS,  LA  County  and  HCFA  presently  deare  to  resolve  tiiese  controversies  (and 
reimbursement  issues  for  subsequent  fiscal  years  to  the  extent  herein  provided)  in  a  fair  and 
equitable  manner  that  is  accq)ti^le  to  both  parties; 

NOW,  THEREFORE,  in  consideration  of  ^  mutual  promises  and  covenants  contained 
herdn,  LA  County  and  HCFA  agree  as  follows: 

1.       LA  County  will  cease  to  appeal,  eidier  to  Blue  Cross  or  the  PRRB,  for  fiscal  years 
ending  June  30, 1990  through  June  30. 1993,  f<x^  reirobursemeot  for  the  issue  labded 
"ASC/OUTPATEENT  RADIOLOGY/OTHER  DIAQiOSTIC. 
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2.       lA  Coun^wiB  cease  to  appeal,  other  to  Blue  Cross  or  the  PRRB,  for  fiscal  yean 
ending  June  30,  1987  and  June  30  1988,  for  mmbursemett  fbr  the  issues  labeled  "INTERNS 
AND  KESIDENTS IME  COUNT. 


3.  lACouidy  will  cease  to  aj>peal.  either  to  Bhie  Cross  or  the  PIU(B/forfisc^ 
encfins  June  30.  1 987  through  June  30, 1993  £>r  rdn^tmneoMm  for  the  issue  labeled  *3AD 
DEBTS".  Funher,  LA  County  win  make  no  daim  tot  Medicare  bad  ddits  either  to  Blue  Cross 
or  the  PKJIB  for  any  fiscal  year  from  Juae  30. 1994  tfanwgh  Jane  30,  1997.  Except  for  paymeot 
under  this  ^reeroent,  Bhie  Cross  vvill  malce  oo  paymem  for  bad  dd>t$  for  periods  prior  to 

July  1, 1997. 

4.  LA  Couoiy  will  cease  to  appeal,  other  to  Blue  Cross  or  the  PRItB.  for  the  fiscal 
year  ending  June  30, 1 991,  for  reimbuisemeot  for  the  issue  labded  'OUTPATIENT  CLINIC 

visrrs". 

5.  LA  CoiintywtU  cease  to  appeal,  ddier  to  Bhie  Cross  or  the  PKRB,  for  fiscal  years 
ending  June  30. 1991  through  June  30, 1993,  forreinaburseinent  for  the  issue  labeled 
-PROVIDER  STATISTICAL  AND  KEIMBURSEMENT  (PS&R)  REPORT*. 

6.  LA  County  will  cease  to  q^)eal,  eitiier  to  Bhie  Cross  or  the  PRRB.  for  fiscal  years 
ending  June  30.  1 98 1  thiou^  June  30, 1993,  for  raodburseiDetu  for  the  issue  labeled 
^RELATIVE  VALUE  UNrrS*. 

7.  LA  County  agrees  to  withdraw  any  and  an  mdividual  and/or  group  appeals 
pending  either  with  Blue  Cross  or  the  PKRB  regudiog  the  issues  and  fiscal  years  descried  in 
paragraphs  1  through  6  above  vtotfain  sbcty  (60)  days  fmm  tiie  date  of  this  agreement.  LA  County 
will  not  file  a  civil  action  to  recover  amounts  in  addition  to  the  payment  made  pursuant  to  this 
agreement  for  any  of  the  issues  and  fiscal  years  described  in  paragraphs  I  through  6  above. 

8.  HCFA  will  pay  LA  County  fifty  one  nallion  ($5 1,000,000.00)  doflarswithm  30 
days  of  the  date  of  this  agreement  Neither  HCFA  nor  Bhie  Cross  ^  issue  revised  Notices  of 
Program  Retmbursemeot  for  payments  made  pursuant  to  this  agreement  This  agreement 
constitutes  a  consprdieostve  resolution  of  die  parties*  <£spiites  with  respect  to  the  amount  of 
payment  made  by  HCFA  for  any  of  the  issues  and  fiscal  years  desoibed  in  paragraphs  1  through  6 
above.  R^aiding  those  issues,  LA  Coun^  may  make  a  daim  or  bring  an  action  only  for  the 
purpose  of  enfordng  tlus  agreement 

9.  LA  County  and  HCFA  agree  not  to  disdose  the  terms  ofthis  Agreement  unless 
compelled  to  do  so  by  a  court  of  law  or  administrative  tzftunai  whh  appr^mate  jurisdiction.  The 
parties  fimher  agree  not  to  refer  to  or  rdy  upon  tins  agreement  or  ^  leans  of  this  Agreement  in 
any  court  or  administrative  action  except  as  necessaiy  to  enforce  this  agreements 
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1 0.      This  Agreeroect  shall  have  ao  eflfect  on  the  amount  of  Medicare  reimbvirsement 
payable  to  LA  Cotmcy  fbr  Issues  no:  covered  by  this  agremeat  or  for  issoes  cocred  by  this 
agreements  for  years  not  covered  by  this  Agreement  Tbe  admimstr^e  resolution  reflected 
herein  is  agreed  to  soldy  for  the  purpose  of  settling  the  above  matters  between  the  panics,  Tbis 
Agreeincat  do«  not  consctute  and  shall  not  be  construed  is  an  admission  by  either  LA  County  or 
HCFA  of  any  Uck  of  merit  in  t}»  respective  po«tioas  taken  by  the  parties -before  the  PRRB  or 
otherwise  on  ti*  daims  of  LA  County  for  reimbursemenL  The  admjuistrarive  resolution  reflected 
heran  is  agreed  to  solely  for  the  purpose  of  settling  the  matters  at  issue  between  the  parties. 


11.  The  parties  agree  that  in  the  event  that  the  amcmnt  on  a  cost  rq?ort  for  a  p«iod 
subject  to  this  agreement  b  necessary  to  set  limits  or  ratei  applicable  to  any  lat«-  fiscal  year(s) 

h^gmmng  an  or  after  July  1,  \99€),  the  parties  will  negotiate  in  good  faith  an 
appropriate  adjustment  to  r^ect  the  additio&al  costs  reccgtazed  through  this  sotletnect. 


FOR  HEALTH  CARE  FINANCING  ADM. 


Mark  Fiffl  ram 

Director  of  Health  Services 


Charles  R.  Booth 
Acting  Deputy  Director 
Bureau  of  Polky  Devdopment 


Date 


Date 


Principal  Deputy  County  Couasd 
Office  of  the  County  Counsel 


Date 
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Scute  Pcnnaacnt  Sobcommlttee 
EXHIBIT  f__211i___ 


DEPARTMENT  OF  HEALTH  &  HUMAN*  SERVICES 


Boom  500  E«s,  MiBh  fi.s, 
632S  Security  Bo«iev*t<j 
e«<li<nore.  MO  21207 


jzC  1 9  sai 


KOTE  TO  K^URICB  HARTMAN 


Re:    Howard  University  Settleaent  Agreeaent — ACTION 


I  have  attached  a  signed  copy  of  the  Settleaent  Agreenent 
entered  into  between  KCFA  and  Bovard  University  (HU)  under  the 
auspices  of  the  Departnent  of  Justice.' 

In  section  4,  the  Agreecent  states  that  HU's  "first  payment 
is  due  within  60  days  of  written  notice  to  HU  of  DoJ  approval  of 
this  Agreeaent.*'    In  addition,  in  section  5,  it  states  that 
"HCFA,  -r  its  fiscal  interaediary,  will  provide  HU  with  a 
consolidated  final  Hotice  of  Progran  Reiabursenent  (MPR)  for  all 
cost  years  covered  by  this  Agreeaent  within  60  days  of  written 
notice  to  HU  of  DoJ  approval  of  this  Agreeaent." 

The  Departjaent  of  Justice  has  inforned  us  that  HCFA  should 
iaplenent  the  settleaent.     RCFA  should  provide  the  written  notics 
to  HU  to  trigger  the  above  events. 

I  would  like  to  review  the  consolidated  KPR  described  in 
section  5  of  the  Agreeaent  before  it  is  issued.    I  suggest  that 
your  staff  consult  with  Linda  Rui?'  staff  regarding  the  content 
of  the  consolidated  KPR.    I  aa  also  availaible  for  assistance. 


Toa  Stuber 


Attachaent 


cc:    Darrel  Grinstead 
Dave  Butler 
Linda  Ruiz 


147 


"SE>T  B?: DC  OFFICE  ,12- :  i-02PU  :        IMS.'OOCiUCF  OIV-  OOC  jSsfT)^ 


gETTLgfiftTT  ^ffEfiWyr 

(1)  This  Settlaaenc  Agr««aent  is  entered  into  by  Howard 
OnivATfiity  (HU)  and  the  Baalth  Care  Finasein?  AdBinietration 
(HCFX}  in  order  to  eettle  all  Kedloare  relaburceaent  issues 
between  W  axid  BCFA  respec^n^  oost  years  1983  through  (and 
Inoludin^r)  1991;  and  for  detervXninq  the  coapatatlon  of  KU's 
graduate  aodical  education  (GKE)  per  resident  asount  (PBA}  for 
mj'm  CMS  base  year  of  1985,  as  defixted  under  42  U.S.C. 

S  1395wn^)   and  42  CFR  S  411.86. 

(2)  The  Kedicar*  fisoal  intex»edlary  for  HU  sade  its  tentative 
detemination  of  HU's  base  year  as  veil  ae  tentative  cost 
report  audit  deterain&tioas  shoving  a  net  overpayseAt  for  the 
nine  cost  periods  ^ein?  revieved.    The  existence  and  amount  of 
any  tudi  overpayasnt  is  disputed  betveen  the  parties. 
Discussions  between  m  and  BC?A  aade  clear  that  it  is  to  the 
benefit  of  both  HU  and  nCTK  for  all  reiaburseaent  issues,  in 
diepute  betveen  SU  and  HCFJ^  to  be  resolved  as  quickly  as 
possible,  fully  and  finally,  for  the  1983  through  1991  cost 
years.    Th«  following  states  the  parties*  agreed  resolution  of 
these  matters. 

(3)  BU  and  RCFA  agres  that,  for  purpo««s  of  this  settlesent/ 
neither  concedes  that  the  other's  audit' position  is  correct, 
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EXCEPT  that  HU  and  HCFA  agree  tha.t  the  GME  base  year  PRA 
determination  described  in  the  next  section  (GME^  Base  -Year  PRA 
Determination)  shall  apply,  as  appropriate,  for  all  alCfected  cost 
periods,  past  and  future,  including  those  covered  by  this 
Settlaaent  Agreement. 

(4)  KOTHZ^HSTAHDZNC  disputing  each  other's  audit  position,  KD 
and  HCFA  agree  to  compromise  and  settle  these  tentatively 
determined,  alleged  overpayments,  subject  to  the  approval  of  this 
settlement  by  the  U.S.  Department  of  Tost  ice  (DoJ*) ,  in 
consideration  of  the  payment  of  $10,000,000.00  by  KU,  to  be  paid 
pursuant  to  the  attached  Schedule  of  Payments  in  fifteen  (15) 
annual  Installments.    Such  payments  shall  be  made  without 
interest.    The  first  payment  is  due  within  60  days  of  written 
notice  to  HO  of  Do  J  approval  of  this  Agreement;  installment 
payments,  following  the  initial  payment,  are  due  on  or  before  the 
end  of  uu*8  fiscal  year,  i.e.  June  3vth. 

(5)  In  consideration  of  this  casproAlse  and  settlement,  fiU  and 
HCFA  also  agree,  upor.  Do  J  api<.  >val  or  the  settlement,  that  ALL 
Mediceure  reimbursement  issues  and  determinations  for  HU*8  1983 
through  1991  Medicare  cost  years  are  folly  and  finally  resolved. 
Accordingly,  HCFA,  or  its  fiscal  intermediary,  will  provide  HU 
with  a  consolidated  final  Kotice  of  Program  Seimbursement  (NPR) 
for  all  the  cost  years  covered  by  this  Agreeaant  within  60  days 
of  written  notice  to  KU  of  DoJ  approval  of  this  Agreemnit.  Such 
consolidated  HPR  will  reflect,  in  the  aggregate,  the  liability  of 
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KD  to  HCFA  for  the  amount  specified  in  this  Agreeocnt  (life*., 
§10,000,000  without  interest).    In  consideration' of  HCFA's 
issuing  this  consolidated  HPR,  HU  acpraeB  that  HCPA  may,  in  accord 
with  aedicare  lav  and  regulation^  reopen  any  of  the  cost  yaara 
covert  by  this  agreement,  if  there  is  a  change  In  law  that 
requires  BCFA  to  restate  the  applicable  nuad>ers  for  purposes  of 
application  to,  or  deteraination  of  payments  for,  a  future  cost 
period.    Bowever,  the  reinbursement  for  the  cost  years  covered  by 
this  agreement  shall  not  be  affected  by  any  such  reopening. 

(5-A)    Given  the  uncertainty  about  ths  proper  GKE  reinbiurseaent 
for  HU,  on  May  20,  1987,  Kn's  in'-.er»ediary  reopened  the  1982  cost 
report  for  GKE.    In  light  of  the  earlier,  coopronise  and 
settleaent  ot  this  cost  year  and  this  Settleaent  Agreement,  HU 
and  HCFA  agree  that  the  KPR  issued  Karch  IS,  1989  respecting  the 
1982  cost  period  shall  also  constitute  the  final  HPR  with  respect 
to  9(2  for  the  1982  cost  period.    It  is  further  understood  that  . 
this    agreeaent  not  to  aake  adjustaents  for  GME  for  tha  1982  cost 
period  following  the  1987  notice  of  reopening,  as  well  as  the 
Karch  15,  1989  revised  MPR,  are  not  buoject  to  appeal  or  'further 
reopening. 

'nit  fiHE  Base  Ytar  PRA  Deteinalnatlon 
(6)    The  interaediary  has  tentatively  deterained  the  GKE  base 
year  PSA.  for  HU.     KU  objoctod  to  th«  oosputation  and  met  with 
HCFA  and  the  interaediary  to  address  KU's  objections.  The 
interaediary  agreed  to  include  in  the  calculation  of  the  PRA: 
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(1)  certain  physician  cost*  tiiat  were  onitted  due  to  certain 
clerical  errors;  (2)  50%  of  »edlcal  school  library  costs;  (3) 
costs  for  five  RD  legal  staff  Cor  which  there  was  docunentation; 
and  (4)  physician  support  costs  for  oniversity-based  departuentA 
by  applying         hospital-based  departxtent  ratio  (25%)  for  midii 
eosta. 

(7)  the  aethodologies  in  the  iazaedlately  preceding  paragraph  and 
the  reimburseaent  results  created  by  at^lylng  then  are  agreed  to. 
The  resolution  of  these  four  isaues  fully  and  finally  resolves 
all  di<-.putes  relating  to  determination  of  the  GKE  base  year  PSA. 
for  Rir.    The  resulting  PRA  for  the         base  year  is  $79,051.89. 
EU  agrees  not  to  appeal  or  further  dispute  any  GKE  base  year 
issues,  including  the  calculation  of  the  PfiA,  either  for  the  GKE 
base  year  or  for  any  future  year  that  say  be  affected  by  this 
deteraination.    This  settlement  Agreeaentr  however,  does  not 
affect  any  rights  HU  nay  have  In  disputing  other  Medicare 
reiabarsenent  issues  in  future  cost  periods  (jye. .  fron  and 
including  the  1992  cost  year)  that  eay  arise. 

(8)  m  SUB,  in  consideratiMi  of  th^e  cdianges  in  coaputation,  HD 
agrees:    <l)  that  it  will  not  appeal  the  PSA  set  forth  above;  (2) 
that  this  revised  rate  shall  be  applied,  as  appropriate, 
including  all  inflation  and  other  adjostsents  thereto 
conteaplated  by  kcfa*6  gmb  regulations  or  the  Kedicare  statute, 
for  ALL  cost  periodsi  whether  past,  present,  or  future;  and  (3) 
that  this  PRA  determination  is  fijial  and  binding  between  the 
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aM  bt:ix:  ortitt:  2-34  ;  •i-uim  :      mi/«jGC.'MCT  uiv-  -v.  ntj-o. 

parties  respecting  all  such  years,  including  the  i983  through 
1991  cost  years  specifically  covered  by  this  Agreement. 

'     Finality  Xnd  Effect  Of  Settlenant: 
(9>    Upon  DoJ  approval  of  this  coopromise  and  settlement:     (1)  ; 
ALL  Kadieare  reisbursement  issues  and  determinations  respecting 
HU  for  the  1983  through  1991  cost  years*  are  fully  and  finally 
resolved  and  not  subject  to  emy  form  of  reopening,  irrespective 
of  any  events  (including  litigation,  but  excluding  statutory 
changes)  that  nay  apply  to  other  Medicare  providers  not  party  to 
this  agreement;   (2)  AI/L  GME  base  year  reimbursement  and  qhz  base 
year  PRA  issues  respecting  KD  are  f ally  and  finally  resolved  for 
ALL  cost  years  and  not  subject  to  any  form  of  reopening, 
irrespective  of  any  events  (including  litigation,  but  excluding 
statutory  changes  and  all  inflation  and  other  adjustments  to  the 
PRA  contemplated  by  HCFA's  GKE  regulations  or  the  Medicare 
statute)  that  may  apply  to  other  Medicare  providers  not  a  party 
to  this  agreement;  and  (3)  the  audited  allowable  capital  related 
costs  re€^»ecting  HU  are  final  and  binding  for  the  cost  years  that 
are  subject  to  this  Agreement. 

(10)    This  Agreement  shall  be  binding  upon  HCFA's  agents  and 
contractors,  including,  without  limitation,  its  Medicare  fiscal 
intermediaries  and  carriers.    This  Agreement  may  be  amended  only 
by  a  vrlting  executed  by  both  parties 
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(11)     EXCEPT  AS  DESCRIBED  HEREIN,  HU  and  HCPA  retain  all  rights 
to  dispute  any  Medicare  reinburseuent  issues  for.  future  cost 
periods  (i.e.  ^  fro»  and  including  the  1992  cost  year) ,  including 
for  exa&ple,  the  application  and  anount  of  the  base  year  hospital 
specific  capital  rate  to  such  future  periods  and  Allied  Health 
Goienceo  Prograns. 


DATE 


Business  and  Fiscal  Affairs 
Howard  University 


.  Health  Care  Financing  Administration 
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iCM  BT;u.  wriLL  ;i-2'  2-94  :  4:04PM  :        HHi/OOC/HCF  DIV-  oa  HCFD- 


SCHEDULE  OF  PAYMENTS 

The  following  Schadule  of  Payments  ajj^lies  to  the  Settlement 
Agreaaent  between  Hov&rd  University  and  the  Health  Care  Financing 
Adninietration  regarding  Medicare  cost  years  1983  through  1991. 
Such  paysents  shall  be  nade  without  interest. 

mS  fimiMi  PAYHEHT 

1  $500,000 

2  $1,000,600 

3  $500,000 

4  $1,000,000 

5  $500,000 

6  $1,000,000 

7  $500,000 

8  $1,000,000 

9  $500,000 

10  $500,000 

11  $500,000 

12  $500,000 

13  •  $500,000 
.    14  $500,000 

15  $1,000,000 


ZS22M<  $10,000,000 


\IOV7t\01 1  >MACTKC.0OZ 


-7- 


154 


February  2000 


United  States  General  Accowiting  OfiBce     kvwhot  «  25 


QA  Q  Report  to  the  Chairman,  Permanent 

Subcommittee  on  Investigations, 
Committee  on  Governmental  Affairs, 
United  States  Senate 


HGFA 

Three  Largest 
Medicare 
Overpayment 
Settlements  Were 
Improper 


GAO/OSl-OO-4 
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G  A  O 


United  States  Generml  Accounting  0£Qc«  Office  of  Special  InvestJgatlcms 

Wuhington.  D.C.  20548 


B-284138 
Febniaiy  25. 2000 


The  Honorable  Susan  M.  Collins 
Chairman 

Permanent  Subcommittee  on  Investigations 
Committee  on  Governmental  Affairs 
United  States  Senate 

Dear  Madam  Chairman: 

The  depletion  of  the  Medicare  Trust  Fund  has  been  the  subject  of 
significant  scrutiny  In  recent  years.  As  we  have  reported  previously, 
fraudulent  and  abusive  practices  have  raised  concerns  about  program 
vulnerabilities.'  The  Department  of  Health  and  Human  Services'  (HHS) 
Health  Care  Financing  Administration  (HCFA).  which  administers  the 
Medicare  program.  Is  requh-ed  to  ensure  that  debts  owed  the  program- 
generally  caused  by  overpayments  to  providers— are  paid.  Historically, 
nthet  than  collect  the  entire  debt  however,  HCFA  often  enters  Into 
settlonent  agreements  with  providers  and  accepts  less  than  the  full  amount 
owed. 

This  report  responds  to  your  May  7. 1999.  request  and  discussions  with 
your  office  that  we  examine  tfie  application  of  the  Federal  Claims 
Collection  Act'  to  HCFAs  settlement  of  overpayment  matters  with 
providers  and  develop  case  studies  of  settlements  that  may  have  been 
Improper.  We  also  attempted  to  obtain  HCFAs  response  to  key  questions 
about  the  act  and  specific  settlements 


■  See  Median:  HCFA  Faces  AiiMpte  CbaOeages  to  Prepare  for  the  21st  Century 
(GACVr-HEHS-Se^S.  Jan.  29. 1998). 

*  31         S  371 1  (1994  &  Supp.  DI 1997). 
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Results  in  Brief  HCFA  provided  us  with  copies  of  96  agreon^ts  reflecting  Medicare 

overpayment  settlements  that  tt  n^tlated  £rom  1991  through  July  1. 1999. 
in  whi^  the  overpayment  exceed^  $100,000.  We  found  iiotbing  iniproper 
in  the  setdemeat  of  93  of  tiie  96  matters.  We  did  de^mine,  however,  that 
HCFA  acted  inappropriately  In  several  respects  as  to  settlement  of  the 
three  largest  matters,  which  constituted  66  percent  of  all  Medicare 
overpaymwit  settlements  since  1991  for  which  HCFA  provided  us  records.* 
In  these  settlements,  HCFA  agreed  to  accept  $120  mlOion  for  debts 
exceeding  $332  million  (about  36  percent  (rf&e  total  prindpaO. 
Appendixes  L II,  and  IH  discuss  ttose  ftree  settlonents  and  the 
circumstances  surrouiKiing  them  in  more  detail. 

As  to  these  three  mattws,  HCFA  should  have  obtained  clarification  from 
those  charged  with  implementing  the  Federal  Claims  Collection  Act, 
including  the  Department  of  Justice  and/or  GAO,  befcffe  unilaterally 
choosing  not  to  obtain  approval  from  Justice  of  the  settlements.  Such 
clarification  sfaoold  Itave  b««i  sought  because  HCFA2S  own  regulations 
required  any  compromise  of  a  claim  over  $100,000  to  be  approved  by 
Justice,  and  those  who  settled  die  matter  thought  approval  was  necessary. 
The  official  who  negotiated  these  three  settlements  chose  not  to  seek 
approval  because  he  was  concerned  that  if  he  did,  the  "deals  would  go  up  in 
smolce'  and  he  knew  that  the  settlements  vrere  not  in  the  best  interest  of 
the  government  Moreover,  only  a  few  months  before  b^inning  discussions 
with  the  provider  on  the  first  of  these  three  settlements,  Justice  rejected  a 
HCFA  {HY>posal  to  settle  a  similar  overpayment  matter.  (See  app.  IV.) 

Although  HCFA  chose  not  to  seek  a  clarification  or  actual  approval  from 
JiisUce,  it  is  not  entirely  clear  that  the  Federal  Claims  Collection  Act 
actually  required  Justice  approval.  The  Federal  Claims  Collection 
Standards,  promulgated  pursuant  to  the  act.  govern  the  issue.  Those 
standards  require  Justice  approval  only  when  an '^propriate  agency 
official'  has  determined  that  the  compromised  claim  is  owed.  There  is 
some  doubt  whether  HCFA's  fiscal  intermediaries,  who  determine  the 
overpayment  amouitts,  are  'appropriate  agency  officials'  within  the 
meaning  of  the  standards,  however.  In  such  dicumstances.  we  believe  the 
prudent  course  for  HCFA  to  have  followed  would  have  been  to  seek 


'  HCFA  was  unsble  to  prorvlde  us  with  docuinanUtkin  showing  th«  oveq^ 
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specific  clarfflcatlioa       Justice  and/or  GAO  as  to  tbelr  views  on  the 
nutter. 

CoiK»iiing  Ae  spedfks  sum>uiK&ig  the  tinw  settl^nents.  HCF^ 
to  have  disregarded  the  penidssible  settlonent  aiteiia  established  by 
regulation ,  since  evldeiKe  suggests  that  the  providers  wrere  aD  able  to  pay 
the  entire  overp>aynient  amount,  that  HCFA  would  have  prevailed  If  the 
matters  were  Utl^ted,  and  that  the  amount  of  recovery  would  have 
exceeded  the  cost  of  collecting  each  of  these  multimllUcm-dollar  debts.  In 
add!  tloa  the  agreeinents  ccaitalned  several  jpie^tonable  provisions.  The 
tarms  of  two  of  the  settlement  agreements  permit  lutnre  provido* 
reimbursement  for  costs  for  which  th^  would  not  otherwise  be  entitled 
HCFA  also  waived  Interest  and  permitted  repayment  In  installments  for  one 
of  the  agreements,  despite  contrary  directions  In  its  internal  guidance. 
Further,  HCFA  ofBdals  acted  imprudently  by  executing  these  settlement 
agreements  without  the  benefit  of  l^al  cotmseL  Finally,  our  investigation 
revealed  that  former  HCFA  Administrator  firuce  Vladack  had  directed 
subordinates  to  settle  these  matters.  More  Importantly,  his  participation  In 
the  largest  of  these  settlements  raised  confHct-of-lnterest  concerns,  which 
we  could  iwt  resolve  given  his  refusal  to  meet  with  us. 


Background 


Overview  of  Medicare 
Payment  System  and 
Recovery  of  Overpayments 
From  Providers 


The  Secretary  of  HHS  administers  the  Medicare  program.  Pursuant  to  the 
Social  Security  Act,  the  Secretary  is  required  to  periodically  determine  the 
amount  that  should  be  paid  to  each  provider  for  its  services  under  the 
program  and  to  pay  each  jsavHa  the  reasonable  or  customary  cost  for 
tiiese  services  at  such  time  or  times  as  the  Secretary  believes  appropriate 
(but  not  less  often  than  monthly).*  The  Secretary  has  del^ated  her 
authority  to  administer  the  Medicare  program  to  HCFA. 


42  U.S.C.  S  139SfQ))  (1994  »  Suipp.  m  IMT) .  See  42  U.S.C  §  139S}((v)  tar  the  definition  of 
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To  carry  out  the  mandates  of  the  Social  Security  Act  Medicare  providers 
that  meet  Medicare  certtflcatlon  standards  are  required  to  enter  a  provider 
agreement  with  HCFA  and  provide  HCFA  witfi  annual  cost  reports  that 
detail  the  services  provided  Medicare  patients  for  the  previous  year.*  Fiscal 
intermediaries,  who  are  HCFA  contractors,  pay  providers  periodically  for 
covered  services  on  an  Interim  basis.  These  payments  are  based  on  an 
estimated  cost  basis  using  the  provider's  previous  year's  cost  report  for 
covered  services  with  any  appropriate  adjustments.*  Retroactive 
acljustments  are  then  made,  based  on  the  provider's  actual  cost  report  for 
die  year/  Providers  must  maintain  adequate  documentation  to  establish 
proper  payment  under  the  program.*  Based  upon  a  review  of  the  annual 
cost  report,  the  fiscal  Intermediaries  issue  a  Notice  of  Program 
Reimbursement  ^R)  to  each  provider  that  sets  forth  the  Medicare 
reimbursement  and  the  eiqpenses  allowed  and  disallowed  for  the  year.*  The 
amounts  of  provider  overpayments  become  debts  owed  by  the  provider  to 
the  Unfted  States.** 


•42C.F.R.  §413.64  (b)  and  (e). 

*  42  aPJR.  S  413.S4(e)  (199Q.  When  a  provider  first  begins  p«ticl|Mlan  In  the  program,  ai 
tatvln  i«te  b  estoUlahed  and  anilled  uitfl  the  provider  has  filed  a  cott 

S  413.64(c). 

^  M.  SS  405.1801(b);  413.20: 41324. 
*Id.S  413.20(a).  (d). 

•  Id.  S  405.1803. 

'*Pr(MderReiiii)arteinentManiid.PaitIS2409(Octl9^^ 
Manual.  Part  2.  Chapter  la  Pt^ownls  to  Provlden  S  2220^1  (MV 1991) 
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The  detarolnation  of  the  amount  owed  as  reflected  In  the  NPR  is  final  and 
biodlng  unl«s  the  fiscal  intoroedlaiy  itself  rev»^es  Its  determination  or 
the  provider  appeals  the  fis<3d  Intermedlaiy's  determinatian  tx)  the  Provider 
Reimbursement  Review  Board  (PRRB),  which  Is  an  admlnlstrath^  tribunal 
within  HHS.'^  After  holding  a  hearing,  the  PRRB  makes  a  decision  that  b 
final  unless  the  HCFA  Administrator  reverses,  afBrms,  or  modifies  it  within 
60  days  after  the  provider  is  notified  of  the  decision.  Providers  can  seek 
Judicial  review    the  amount  due  after  receipt  of  a  dedsion  from  the 
PRRB." 

There  are  generally  two  ways  In  which  repayments  due  HCFA  can  be  made. 
The  provider  may  refund  the  amount  of  tiie  ovapayment  to  HCFA,  or 
HCFA  may  offeet  the  mooey  owed  fiwn  payments  to  be  made  to  the 
provider.  These  methods  are  applicable  r^ardless  of  whether  the  provider 
appeab." 


"  42  CJUL  S 1807.  PravUen  Iwve  180  days  to  afe  an  qiped  wtth  the  FRRB.  42  US^^ 
S  139Soo(a). 

"42U.S.C.S1395oo(f)(l). 

"  Providen  1^  receive  NPIb  must  pay  the  anxwia  due  white  idiBjni^ 
pending.  42  U.S.C  S  139Sgg(b)  U):  42  CFJt  S  406  J71  (a)(2).  Mcnover,  a  fiscal 

OKOfiTUQ  ptytDcoc$  ud  focoupowot  of  owpayrecmSt  rcgsrdkss  of  >pp6<L  42  CP.&^ 
180S(c). 
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The  Federal  Claims  'Hie  Federal  Chinis  CoOection  Act  of  1996.  as  amended,'*  provides  the 

Collection  Act  and  HCFA's  firamework  for  agency  collection  oi  debts  owed  to  the  United 

Reeulations  States,  it  was  enacted  to  remedy  the  inade<iiiade9ofiiiost  federal  agencies 

^  In  recoverix^dalins  owed  the  United  States  arhdiig  out  of  their  respective 

activities.'*  The  act  gives  the  heads  of  agencies  authority  to  settle  or 
'compromise*  claims  of  $100,000  or  less.**  If  the  pdndpai  amounted the 
debt  exceeds  $100,000  or  involves  fraud,  howevo-,  the  settlement  must  be 
referred  to  Justice  for  approval,  unless  the  agency  has  its  own  agen^- 
specific  or  progranHq)ectflc  compromise  authority. " 

Pursuant  to  the  act.  fte  Comptroller  General  of  the  United  States  and  the 
Attorney  G«ietal"  jointly  promulgated  the  Federal  Claims  Collection 
Standards.  These  standards  provide  guidance  to  federal  agencies  on  the 
administrative  collection  and  compromise  of  claims,  the  termination  of 
agency  coltectlon  action,  and  the  referral  to  GAO  and  to  Justice  of  certain 
dahns  the  United  States  has  against  third  parties." 


"3lU5.C.S37n. 

**  31 U5X:.  S  37n(j):  S.  Rep.  Na  88-1331.  at  2  (1966). 

*  *fnh»  tenm  'cfafan'  «nd  'debt*  m  ayntaiymoiB  and  Inf Brehwiybie.  [awfl  iBfar  to  an 
«m<xnK  of  rr»ncy  or  property  whk*  to  been  determined  by 
to  be  owed  to  the  United  Stain. 4  CER  S  10t2  (l«9Q. 

"  31  i;.S.C  S§  3711  d)  (Z).  (c)  (1);  4  CER.  5 103.1  (b). 

"  Effiacave  Oct  19. 1996.  the  Comptf  afar  Genefil!i  statulaiy  autfaoriy  under  the  Padwal 
CUms  (kiOectlan  Act  was  reraoved  purnam  tQ  tbe  Geneial  Aocoundag 
lfo.l(H416.110Sttt.  3821  383445.  TteSeoMaiyorthelhumify  now  sham  Ote  author 
with  tte  Attorn^  Genera  31  U.S.C  S  3711(d)(2). 

"4  CER.  dL  0(1990). 
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HCFAi  regulations  on  the  con^romise  of  Medicare  oveqjj^ent  claims 
state,  "HCPA  refers  all  claims  that  exceed  $100,000  or  such  higher  amount 
as  the  Attorney  General  may  tcsa  time  to  time  prescribe,  exclusive  d 
interest,  to  the  Department  of  Justice  or  the  General  Accounting 
Office.. HCFAi  regulations  deSne  'dabti'  as  any  debt  owed  to  HCFA." 
At  HCFA.  the  authority  to  compromise  a  debt  rests  with  HCFA's  Claims 
Collection  Officer,  unless  a  delegation  of  authority  has  been  granted  to  the 
agency  component  involved.**  HCFAs  Associate  Regional  Administrator  - 
Medicare,  Its  Regional  Adnilnlstrators,  and  the  "Responsible  Collecting 
Component'  are  empowered  to  comfxomise  debts  of  SIOO.OOO  or  less." 
HCFAs  guidance  requires  that  the  compnxnlse  of  a  debt  over  $100,000  be 
referred  to  Justice  through  HCFAIs  central  c^ce  ami  its  OfBce  of  General 
Counsel  (OGQ.** 


*  42  CF.R.S  401.601  (c):  jmHC7A-Adnilniad«tiveIssuaiK«S>3ttffl  Guide.  Flnnxda] 
MtnagemeDt  HCTA  g:  OXe-1 ,  F«<lerBl  C3<ins  Collection  Act  PoUdet  & 

1-45  (Oct  1, 1995)  (bcmfter  HCFAs  Guide). 

"42CJJt5401.g03.C:i»Bywg42CJJtg401Jgqi.4y^^^ 

dalnw  mflnrtlnn  nd  cowfionlM  nsutatloBs  dcAse  'daini*  m  Mff  debt  owed  HCTA  and 
-debtor-  u  my  endty  ^>imtwhfcAHCFAlMsadiCm.42CPA  5  401.601HCTAk^ 
ooniptenMntify  rfiyihrtopt  MkArcitfing  owupayuiait  ftotnitt  staifshr  defins  'debtor*  9S  s 
provkter  that  has  bwnawerpeid  45CJIR.  S  «>SJ7S(I>).  However.  HCFAs  Guide  defines 
'debt' as  aa  inourt  o«wd  that  is  iw  kngar  digftie  for  adJttttrnM  and  *daS^ 
BBOunt  HCFA  has  tentatNdy  kkotffled  as  owed  b«t  stffl  eUglbk  for  a(^^ 
Guide,  S  0306-1-25. 

*  42  CFJt  S  40Lei3;  HCFA:s  Glide.  S  0306-l-45(A). 

HCPKa  GokSa.  S  030e-l-20<Q.  0306-1-30CO.  OaO«-l-45CB). 

*•  42  CJ^l  S  40 1  .£01  (c) :  HO^Ak  GtMe  lequlies  that  debto  of  over  n  0(U)00  be 
JiBtfca  dmwi^  HCPAii  caoual  office  Md  OGC  to  Jntte.  HCPAk  Goidai  S  030»^1^ 
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The  Federal  Claims  Collection  Act  does  not  authorize  acc^>tlng  a  lesser 
amoont  in  compromise  of  a  claim  merely  for  the  sake  of  closing  out  a 
claim.  Rather  the  Jc^t  r^ulations  promulgated  by  the  Comptroller  General 
and  the  Attorney  General  set  forth  criteria  that  agencies  must  c(»isider  in 
determining  v^ther  to  compromise  a  debt  or  claim.  These  regulations 
permit  compromise  of  claims  otsfy  if  one  or  more  of  the  following  reasons 
exist  (1)  the  debtor  cannot  pay  the  full  amount  within  a  reasonable  time, 
(2)  the  debtor  refuses  to  pay  and  the  United  States  is  unable  to  collect  the 
full  amount  in  legal  proceedings,  (3)  there  is  real  doubt  diat  the  United 
States  can  prove  its  case  in  court,  or  (4)  the  cost  of  collecting  the  claim 
does  not  jt^tify  seeking  full  recoveiy.*^  HCFA's  regulations  generally  mirror 
the  Joint  regulations. 


Overview  of  Improper 
Agreements  We 
Examined 


Based  on  the  evidence  we  obtained,  we  found  the  3  largest  of  96  setdement 
agreements  to  be  improper.  HCFAIs  setdement  of  the  three  matters— In 
1995. 1996.  and  1997,  respectively— was  questionable  in  several  respects. 
Further,  we  note  that  the  Federal  Claims  Collection  Act  was  not  applicable 
to  at  leasf  57  of  th^  matters  that  were  settled  because  they  were  r^erred 
to  Justice  ibr  enforced  cdlecdfrn  or  for  representaticHi  c^HCFA  in 
bankruptcy  proceedings. 


1 995  Settlement  V\^th  a  in  Septonber  1 991 ,  a  fiscal  intermediary  reviewing  a  home  health  agency's 

Home  Health  Agency  * 989  cost  report  determined  that  its  average  cost  per  home  health  aide  visit 

was  more  dian  3  times  HCF^  published  1989  limit  (See  app.  I.)  Therefore, 
the  fiscal  Intermedlaiy  notified  the  home  healtii  agency  of  a  prc^posed  audit 
adjiistment  Tlie  intermediary  also  determined  that  this  liome  liealth 
agency's  average  patient  visit  was  12  lumrs  long,  compared  to  the  3.3-hour 
average  for  a  Medicare  home  health  akie  visit  A  subsequent  investigation 
by  the  intermediary  revealed  that  many  of  the  services  provided  during  the 
agency's  longer  patient  visits'were  actua%  hememaker  services  not 
covered  by  Medicare.  The  fiscal  IntermediaTy  also  determined  that  the 
longer  visits  were  being  provided  under  the  federally  funded  Medicaid 
program,  not  Medicare.  Uhimatety,  the  fiscal  intermedlaiy  concluded  that 
■  the  home  health  agency  woukl  owe  HCFA  approximately  $98  million,  for 

which  HCFA  agreed  to  accept  $67  minion  in  setdement 


*4CER.pLl03. 
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In  Februaiy  1993.  HCFA:s  OGC  advised  HCFA:s  then  Director  of  Payment 
Policy.  Charles  Booth.**  that  the  fiscal  bitermedlaiy's  audit  adjustment 
Vould  be  legaQy  supportable.'  In  May  1993,  the  home  health  agency's 
president,  senior  officials,  and  legal  counsel  met  with  Mr.  Booth  and  other 
HCFA  staff  to  discuss  the  disputed  matter.  No  resolution  was  reached, 
however  and  the  matter  remained  unresolved." 

However,  according  to  Thomas  Ault.  the  former  Director  of  HCFA's  Bureau 
of  Policy  Development,  on  November  9. 1993,  HCFA  Administrator  Vladeck 
told  him  that  the  home  health  agency's  president  had  approached  him  on 
the  previous  day  to  seek  a  settlement  of  this  matter.  Mr.  Ault  said  that 
Mr.  Vladeck  wanted  tiie  matter  'moved  along  and  settled'  but  dki  not  want 
to  be  kept  Informed  because,  of  Mr.  Vladeck's  previous  relationships  in  the 
same  geographic  area  as  this  home  health  agency.  We  learned  that 
Mr.  Vladeck  had  sat  on  an  Advisory  Committee  for  a  research  dlvisicm  of 
this  provider  imraedlatefy  before  he  became  HCFA  Administrator.  Mr.  Ault 
assigned  the  matter  to  his  subordinate,  Mr.  Booth,  and  told  him  that 
Mr.  Vladeck  requested  the  settlement  as  a  result  of  the  conversation  that 
Mr.  Vladeck  had  had  with  the  home  health  agency's  president 

Mr.  Boodi  told  us  that  Mr.  Ault  had  made  it  dear  that  the  settlement  was 
necessary  as  an  "accommodation'  to  the  home  health  agency  and 
Mr.  Vladedc  s  'friend.'  Mr.  Booth  reported  that  Mr.  Ault  and  he  were 
accordingly  "drcurospect*  and  'uncomfortable'  with  proceeding  with  the 
settlement  He  also  stated  that  Mr.  Ault  was  particularly  uncomfortable 
because  of  the  large  size  of  the  overpayment 


"  Durir^  the  time  period  (llscusMd  In  thU  report  Mc  Booth  subsequendy  be^^ 
Director  of  Hospital  Policy  and  then  Acting  Deputy  Director,  But«*u  of  Policy  DevekjpriKnt 
Mr.  Booth  b  nin«ndy  a  I)«puty  Obmor  tn  HCFA:s  OfHca  of  Ftnandal  Managm 

"On  July 28. 1993,  a  newspaper  reporter  FMuesttd  that  HCFA  produce  a  list  of  the  ^ 
home  health  agendes    aiiKMm  UBed  to  Medkare.  The  IM  prodiioed  to  the  new^^ 
indicated  thtt  this  provider  vras  the  largest  Medlcare4>IU^ 
Uiiiled  States:  the  Moa  tergett  bad  aboijt  one-third  thto  agmcy^  total  USlfig^ 
memorandura  drafted  In  mld-Augiist  1993,  HCFA  AdorfniatratDr  Vladeck  was  advised  rinut 


rsaaii 
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On  Felmiary  28, 1994,  the  fiscal  Intermediary  issued  NPRs  for  cost  repari 

years  1988, 1989, 1990,  and  1991,  detnanding  rqMymentof  over 

$33.5  mflUoD.'*  ^orts  to  settle  the  matter  befwe  then  were  unsuccessful. 

On  March  2, 1994,  however,  the  home  health  agency's  atttmiey  argued  to 
Mr.  Booth  that  the  fiscal  Intermediary's  adjustments  were  incorrect  and 
urged  him  to  accept  a  proposal  that  would  have  resulted  In  repayment  of 
approximately  $56  million  of  the  estimated  $98  million  in  overpayments, 
liie  same  day,  the  fiscal  intermediary  sent  Mr.  Booth  a  letter  by  facsimile, 
urging  that  the  proposal  be  rejected  since  it  would  establish  an  improper 
precedent  tlmt  could  increase  the  overall  cost  to  the  Medico  program. 
The  home  health  agency's  president  also  called  Mr.  Vladeck  the  same  day  to 
move  the  matter  toward  some  type  of  resolution.  We  learned  that  tiy  this 
time,  the  home  health  agency  had  estaUished  a  reserve  of  approximately 
$56  mOHon  for  this  matter  and  intended  to  pay  no  more  than  this  amount  to 
settle  its  debt.  By  the  following  day.  Mr.  Vladeck  had  asked  Messrs.  Booth 
and  Ault  about  the  status  of  the  negotiations. 

Eight  days  later,  on  March  10, 1994,  Mr.  Booth  n^otlated  a  settlement, 
agreeing  to  accept  approximately  $67  million  in  repayment  of  the 
approximately  $98-inillioQ  debt  and  permitting  the  provider  to  add  a 
^>ecifled  number  of  hours  to  its  Medicare  average  for  all  future  years, 
r^ardless  of  the  number  of  hours  that  services  were  actualfy  rendered. 
HCFA  also  permitted  the  home  health  agem^  to  repay  most  of  the  amount 
that  exceeded  its  reserve  fund  by  offsets,  permitted  repayment  of  some  of 
the  debt  in  installments,  and  wahred  the  requirement  to  pay  interest  and 
penalties." 

At  the  provider's  request,  the  settlement  was  to  be  kept  as  secret  as 
possible.  As  a  result,  since  NPRs  are  publicly  available  documents,  the 
fiscal  interaMdiary  withdrew  Us  February  28. 1994.  NPRs  for  the  1988-199 1 
cost  report  years  and  issued  new  NPRs  to  reflect  the  newly  negotiated 
settlement  amount.  No  government  attorney  reviewed  tiie  settlement 
agreement  before  it  was  executed  on  April  19. 1995. 


''Thefltealtatermediary  had  projected  the  provldei'soverpayiaeo^ 

had  not  prepared  NPIb.  The  fiscal  intennediary  also  reopened  the  home  health  agen^ 

1988  cost  rqxst  to  seek  racovery  of  funds  from  tint  year's  bilDng*.  The  to^ 

year  overpayment  amounted  to  appraxlinately  i98  odlUon. 

"  IV  flacal  Intermediafy  also  retonied  om  $225^100  in  interest  dready  paid  l>y  the  boiiie 
heelthagencyi 


PlfaU 
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1996  Settlement  With  a  Between  1983  and  1993,  a  fiscal  infemedlary  issued  NPRs  to  a  ptjvidcr 

Hospital  hospital  disallowtng  reirabursoDetit  for,  among  other  cx>sts,  bad  ddns 

because  the  hospital  lacked  the  appropriate  documentation  to  support 
them.  (See  app.  IL)  Over  the  1 1-year  period,  the  fiscal  intermediary 
withheld  approximately  )155  mUUon  from  the  hospital's  future  claJms  to 
recover  the  overpayments*  The  hospital  appealed  these  disallowances  to 
the  PRRB.  Prior  to  any  PRRB  hearing,  HCFA  settled  the  matter  by  agreeing 
to  accept  $25  million  for  the  amount  of  ovopc^ents. 

From  1993  to  1995.  the  hospital  sougjrt  resolution  of  some  of  the 
overpayment  issu«  with  HCFA  officials;  but  no  resolution  was  reached. 
Then  sometime  between  January  19, 1996,  and  F^ruaiy  16. 1996, 
Mr.  Vladtjck  met  with  tfte  dialnnau  of  the  hospital's  Board  of  Directors  and 
apparently  discussed  the  pending  appeals.  Until  shortly  before  his  1993 
appointment,  Mr.  Vladeck  was  a  member  of  the  hospital's  Board  of 
Directors.  Around  this  time,  according  to  Mr.  Booth.  Mr.  Vladeck  instructed 
him  to  settle  tiie  hospital's  claims.  Mr.  Booth  characterized  his  role  as  'an 
expediter"  in  this  and  the  other  two  settlements  that  he  n^tiated  for 
Mr.  Vladeck. 


On  April  18, 1996,  Mr.  Booth  and  other  HCFA  oCRcials  met  with  senior 
ho^rital  office  to  discuss  a  potential  resottition  to  the  appeals.  During 
this  period.  Mr.  Booth  {divided  Mr.  VladecJc,  at  his  request  with  status 
reptMis  every  3  to  4  weeks. 

According  to  Mr.  Booth,  Mr,  Vladeck  advised  him  In  late  spring  1996  that  he 
(Mr.  Vladeck)  'had  to  tell  the  sbcth  floor  something.'  referring  to  the 
locaUon  of  the  office  of  the  Secretary  of  HHS.  Kevin  Thurm,  then  Chief  of 
Staff  to  HHS  Secretary  Donna  Shalala  and  now  the  HHS  Deputy  Secretary, 
told  us  that  he  had  Instructed  Mr.  Vladeck  to  ask  about  the  hospital's 
outstanding  disputed  claims.  That  spring,  a  Member  of  Congress  expressed 
concern  to  Mr.  Tlnirm  that  impending  budget  cuts  wouW  force  the  hospital 
to  curtail  tts  services.  Mr.  Thurm  told  us  he  therefore  spoke  to  Mr.  Vladeck 
on  several  occasions  to  determine  the  status  of  the  situation. 

In  June  Mr.  Booth  met  with  senior  hospital  and  fiscal  intermediaiy  officials 
to  initiate  formal  negotiations.  In  July  1996,  Mr.  Vladeck  e-mailed 
Mr.  Booth,  complaining  that  the  settlonent  was  taking  too  long  to 


'  The  iboJ  k«ernie(Baiy  alto  witfahdd  fbnb  to  raoovv  dtoallowe^ 
ducaUon  and  odier  costx 
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accomplish.  Mr.  Booth  advised  Mr.  Vladeck  that  speeding  up  the  settlement 
process  could  cost  HCFA  an  extra  $8  million  to  $10  mllUoa  According  to 
Mr.  Booth,  W.  Vladeck  suggested  that  'time  was  more  in^rtant  than 
money'  and  instructed  him  to  mover  ^er.  Thus,  in  July  and  August  1996, 
reptesoitatives  of  the  hospital  and  the  fiscal  intermediary  met  with 
Mr  Booth  and  other  HCFA  officials  and  worked  out  the  final  details  of  a 
settlement 

On  September  24, 1996,  Mr.  Booth  ececuted  an  agreement  with  the 
hospital  the  terras  of  which  were  to  be  kept  confidentia!.  In  the  settlement, 
the  hos^tal  agreed  to  withdraw  all  but  diree  of  its  outstanding  PRRB 
appeals;  and  HCFA  agreed  to  accept  $25  million  to  settle  HCFAls 
overpayment  claims  of  approximately  $155  million.  The  a^eement  also 
permitted  the  hospital  to  continue  to  bUl  indefinitely  for  bad  debts  without 
any  doomieatation  to  support  these  costs.  A  senior  fiscal  Int^mediary 
official  told  us  that  this  made  it  unnecessary  to  audit  the  hospital  for  bad 
debts  since  HCFA  had  promised  to  pay  the  hospital  regardless 
documentation  or  support.** 

No  govenmient  attorn^  reviewed  the  settlement  agreement  before  it  was 
executed.  Of  the  96  settlements  we  reviewed,  this  was  the  only  matter  In 
which  HCFA  had  failed  to  maintain  ai^  documentation,  including  a  copy  of 
the  setdemeait  agreement 


1 997  Settlement  With  a  Between  1987  and  1993,  a  fiscal  intermedlaiy  issued  NPRs  to  a  provider 

Hospital  hospital  disallowing  its  claimed  reimbursement  for  bad  debts  and  other 

costs  for  lack  of  documentation.  (See  app.  m.)  The  hospital  appealed  the 

fiscal  intermediary's  decisions  to  the  PRRB.  Before  die  PRRB  hearings. 

HCFA  agreed  to  accept  $28  mllUon  in  paymoit  of  the  debt  of  $79.4  milUon 

in  overpayments.'' 


"  A  HCFA  ofRdal  wiw  wm  present  when  this  w«s  proposed  was "»  disgusted"  by  ihe 
fgrnwla  adopted  to  derive  futura  bad  debt  payments  th^ 
refised  to  attend  the  addlttooal  negodatfcm  sessKms. 

"  Tht*  indudes  tonne  cost  disallowances  chat  predate  1987. 
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During  the  pendency  of  the  aippeals,  the  hospital  experienced  substantial 
budget  shortfalls  and.  In  Septunber  1996,  asked  HCFA  if  it  would  settle 
expeditiously  the  outstanding  PRRB  appeals  to  avert  curtailment  of  its 
health  care  services.  Mr.  Vladeck— who  learned  as  early  as  June  1 996  that 
the  hospital's  Medicare  fODblems  were  caused  by  its  'long  histoiy  of  being 
late,  incomplete,  and/or  inacciutrte*  in  its  billings— partk:ipated  with 
hospital  officials  in  some  meetings  at  which  this  matter  was  discussed  and, 
in  approximately  November  1996,  instructed  Mr.  Booth  to  negotiate  a 
settlement" 

In  February  1997,  Mr.  Booth  discussed  a  settlement  with  tiie  hospital's 
Director  of  Program  Reimbursement,  explalnlt^  that  HCFA  would  agree  to 
pay  the  hospital  $51  million  in  withheld  funds,  thus  agreeing  to  accept  $28 
million  to  settle  the  overpayment  amounts  owed.**  On  or  about  March  3. 
1997,  Mr.  Booth  faxed  a  copy, of  a  draft  settlement  agreement  to  the  fiscal 
intermediary  and  to  HCFAs  regional  ofRce  for  comments.  The  draft 
contained  the  terms  that  he  had  proposed.  The  fiscal  intermediary  did  not 
comment,  however,  on  March  6.  the  Manager  for  Program  Safi^iuutls  for 
die  r^onal  office  wrote  a  detailed  e-mail  to  Mr.  Booth,  opining  that  the 
agreement  was  not  in  Medicare's  best  interest  Among  other  things,  the 
manager  noted  that  the  hospital  had  been  'a  'problem  child'  for  years  and 
years'  and  asserted  that  there  was  a  good  likelihood  that  the  fiscal 
intomediaty  vnxM  prevail  on  most  of  the  issues  before  the  PRRB  since  the 
ho^tal  lacked  documentation  to  support  its  claims. 

The  settlement  agreement  was  executed  on  March  21, 1997,  by  Mr.  Booth 
who.  on  HCFAs  behalf,  agreed  to  accept  $28  million  in  compromise  of 


*H(7A  requested  the  OscalintmmdUiiy  to  atteoiptadndnistn^ 

matters  on  PMffi  appeal,  which  tbe  fiscal  in  tennedwy  can  do  tf  a  previa 

that  Its  claimed  cost*  are  legltiinaie.  In  this  caat,  hovvevwr.  a  regiomal  HCFA  official  advised 

Mr.  Booth 

^hat  the  appeal  fasins  art  the  re»«dt  of  [the  hospital]  not  providing  the  n 
Intannediary)  with  proper  suppoillng  documentation.. ..  Thoy  [the  hoqiital]  have  also 
postponed!  PRRB  hevtng  on  some  ofthose  appealed  issues  ....At  this  pabit.  I  don't  know 
what  more  the  (fiscal  Intarnwdlaiy]  can  do  to  acceiente  the  rasohrtion  or  these  Issues.  IThe 
hospital^]  inability  to  provide  proper  supporting  documentation  appears  to  be  the 
bottleneck.' 

"  According  to  Mr.  Booth,  the  hcsi^tal  had  •Irmdy  learned  of  the  offer  from  Mr.  Vladeck, 
who  apparently  ^xike  with  hlgberlevel  hospital  ofnciab  about  the  proposal  Mr.  Booth  lold 
us  that  be  bad  briefed  Mr.  Vla&ck  on  the  ncsotlatkms  and  told  him  and  no  one  dse  about 
Ms  proposed  IS  1 -minion  settlement  ofl^. 
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$79.4  million  In  overpayments.  The  agreement  also  contained  a 
confidentiality  clause.  No  government  attorney  reviewed  the  settlonent 
agreement  before  it  was  executed. 


Improper  HCFA 
Settlement  of  These 
Matters 


Our  investigation  determined  that  HCFA  should  have  sought  clariflcaticn 
from  Justice  and  GAO  before  Ignoring  its  own  regulations  and  procedures 
requiring  Justice  approval  of  the  settlements.  In  addition,  it  appears  that 
HCFA  failed  to  consider  necessary  factors  for  settlement  when  it  agreed  to 
accept  less  than  the  full  amount  owed  in  these  matters.  The  settlement 
agreements  themselves  also  contained  questionable  provisions  and  were 
not  reviewed  by  any  government  attorney.  Lastly,  the  settlement  of  the 
largest  of  these  three  matters  raised  conflict-of-interest  concerns. 


HCFA  Improperly 
Determined  Not  to  Seek 
Clarification  of  Federal 
Claims  Collection  Act 
Requirements 


The  applicability  of  the  Federal  Claims  Collection  Act  to  the  three 
setdements  upon  which  we  focused  depends  upon  whether  the  amount  of 
overpayments  determined  by  the  fiscal  intermediaries  and  set  forth  in  the 
NPRs  constitutes  a  *clalra"  or  'debt"  within  the  meaning  of  the  act  The 
Federal  Claims  Collection  Standards,^  which  implement  the  act.  make 
dear  that  Justice  approval  is  required  only  when  a  debt  or  claim  is 
compromised.*  In  the  claims  context  we  have  previously  said  that 
'compromise*  means  accepting  less  than  the  full  amount  owed  in  full 
satisfaction  of  the  claim.''  Based  upon  the  facts  set  forth  above,  we  believe 
it  is  clear  that  HCFA  accepted  less  than  the  full  amount  of  the 
overpayments.  It  Is  not  however,  as  clear  whether  such  overpayments 
constituted  a  claim  or  debt  widiin  the  meaning  of  the  act  The  standards 
use  the  terms  'claim*  and  'debt*  interchangeably  and  define  them  as  'an 
amount  of  money  or  property  which  has  been  determined  by  an 
appropriate  agency  official  to  be  owed  to  the  United  States....*"  The  term 
'appropriate  agency  official'  is  not  defined  in  the  standards.  However,  the 
meaning  of  this  phrase  Is  critical  to  whetiier  the  act  applied  to  the 
setdement  agreements  under  discussion  here. 


"4CRR.ch.2.  ==——-—— 
"/rfS  103.1(b). 

',or-      ...  *'E^lnn£conomteDev^ivmmtAttnln.62Conip.GvLmAn-m{l9SZ). 
*  4  CRR.  5 101.2(a). 
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Under  what  Is  often  referred  to  as  the  Chevron  doctrine,  the  Supreme 
Court  has  long  recognized  that  considerable  deference  should  be  given  to 
the  agency's  construction  of  a  statutory  scheme  it  is  charged  with 
administering."  At  the  time  the  1995  and  1996  settlements  were  negotiated 
and  signed,  the  Attorney  General  and  the  Comptroller  General  had  Joint 
responsibility  for  the  interpretation  and  administration  of  the  Federal 
Claims  Collection  Act*  However,  effective  approximately  1  month  after 
the  second  settlement  was  signed,  the  Comptroller  General's  authority  to 
prescribe  regulations  under  the  act  was  removed.  Under  the  revised 
provisions,  both  the  Attorney  General  and  Secretary  of  the  Treasury  have 
authority  to  Implement  the  acL^'  Therefore  significant  deference  is  owed  to 
the  Attorney  General's  and  the  ComptroUer  General's  intopretation  of  the 
Federal  Claims  Collection  Standards  as  to  the  first  and  second 
settlements.*'  However,  deference  must  be  accorded  to  the  Attorney 
General's  and  Treasury's  interpretation  of  ttie  standards  with  respect  to  the 
third  agreement  The  persons  having  authority  to  implement  the  Federal 
Claims  Collection  Act  are  especially  Important  here  because,  as  the 
following  discussion  demonstrates,  they  did  not  always  agree  on  the 
meaning  of  the  standards. 

In  1975.  Justice's  OfRce  of  Legal  Counsel  considered  an  Issue  similar  to 
those  involved  with  the  HCFA  settlements.  At  that  time,  it  was  asked 
>^ether  the  compromise  of  certain  administrative  penalties  assessed  by 
the  Department  of  the  Interior  against  coal  mine  operators  under  the 
Federal  Coal  Mine  Health  and  Safety  Act  was  subject  to  the  Federal  Claims 
Collection  Act  The  Office  of  Legal  Counsel  concluded  that  the  Federal 
Claims  Collection  kct  did  not  apply  because  at  the  Ume  of  the  settlement, 
the  penalties  were  subject  to  review  in  an  administrative  hearing  and  were 
not  yet  final  Stressing  the  nonflnal  nature  of  the  Interior  Department's 
administrative  determination,  the  Office  of  Legal  Counsel  stated  that  a 


*  Chevwa  U.SA^  Inc.  v.  Natural Reaourcea  Defaose  CoundL  Inc.  467  US.  837. 842-45 
(1984). 

•31US.C53711(e)P). 

The  Secretuy  of  the  Tivtsuiy  and  to  Aucnney  General  proposed  to  revise 
CUbns  CoUection  SUndards  In  1997.  Federal  Cteims  CoDecdon  Standards.  62  Fed.  R% 
68,476  (1997).  Tlie  proposed  revtelons  wouM  not  afliKt  the  Issues  discussed  in  tMs  report 

*'See  Commoaynalth  Edison  Co.  k  United  States  NudtarReffilatotyCoaan'n,^Y.7AWi, 
620  (7th  Cir.  1967)  (Attorney  GeneraTs  Interpratatlan  of  the  Federal  Oalms  Collection 
Standards  entitled  to  sl|pilflcaiit  defmnoe). 
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'claim*  under  the  Federal  Qaims  Collection  Act  ccmnotes  a  degree  of 
finality  that  did  not  exist  with  respect  to  the  penalty  under  review. 

After  the  HCFA  settlements  at  issue  here  were  signed,  both  GAO  and  the 
Office  of  Legal  Counsel  rendered  opinions  on  the  meaning  of  the  term 
"appropriate  agency  official'  in  the  Federal  Claims  Collection  Standards. 
Although  GAO  no  longer  had  statutory  authority  to  prescribe  standards 
under  the  Federal  Claims  Collection  Act.  In  March  1997  it  was  asked 
whether  the  settlement  of  royalty  claims  by  the  Department  of  the  Interior's 
Mineral  Management  Service  should  have  been  submitted  to  Justice  under 
the  act**  In  this  case,  the  Mineral  Management  Service  agreed  to  accept 
$44  million  from  Exxon  to  settle  claims  exceeding  this  amount  GAO  stated 
that  'the  affpropdate  agency  official'  establishing  the  debt  should  be 
Identified  based  on  the  agency's  delegation  of  authority  and  governing 
regulations.  After  reviewing  these,  GAO  concluded  that  the  Associate 
Director.  Mineral  Management  Service,  or  delegatee  had  authority  to 
determine  royalty  claims  owed  the  Interior  Department  and  was  an 
'appropriate  agency  official  within  the  meaning  of  the  standards.*  Thus, 
even  thou^  Exxon  had  appealed  the  claims'  determination  to  an 
appropriate  administrative  tribunal,  GAO  concluded  that  the  Mineral 
Management  Service  should  not  have  settled  these  claims  without  Justice 
apfHoval. 

The  foQowing  year,  Department  of  the  Interior  officials  asked  Justice's 
Office  of  Legal  Counsel  its  opinkm  as  to  whether  the  Mineral  Management 
Service  could  settle  claims  over  $100,000  without  Justice  approval  while 
the  matter  remained  subject  to  administrative  appeal.  After  analyzing  the 
statutory  scheme  and  noting  the  Secretary  of  the  Interior's  broad  discretion 
to  audit  the  relevant  payments  and  determine  the  amount  owing,  the  Office 
of  Legal  Counsel  concluded  that  the  Mhieral  Management  Service  could 
settle  and  compromise  a  matter  without  Justice  approval  if  the  agency  had 
yet  to  Issue  a  final  decision  concerning  the  debt^  Accordii^  to  the  OfBce 
of  L^al  Counsel,  because  no  'final  decision*  coukl  t>e  rendered  before  a 
potential  debtor  exhausted  its  administrative  appeals,  the  "appropriate 
agency  officials*  contemplated  by  the  standards  were  only  those  who  could 
issue  decisions  on  appeal.  In  contrast  to  GAO's  opinion,  under  this  analysis 


"  B-276S61  (1997)  (leuer  to  Representative  Carolyn  B.  Makmey). 

^OfBce^L^al  Counsel  Menionndnmfolxiis  J.  Schiffer.AssistwtAttonwy  General, 
Enviroomcni  and  Natuml  Resources  Division  and  for  John  D.  Leshy.  Solicitor,  Depsmnent 
of  liielntortarat  11  OulyZl  1998)  (unpubllsfaed). 
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the  contested  'order  to  pay*  Issued  by  the  Associate  Director,  Mineral 
Management  Service,  did  not  give  rise  to  a  claim  within  the  meanii^  of  the 
standards;  and  therefore  no  Justice  approval  was  required  for  settlein^t  of 
such  an  order. 

We  note  that  there  are  many  similarities  between  the  systems  used  by  the 
Mineral  Management  Service  and  HCFA  to  determine  amounts  each  is 
owed.  For  example,  in  each  system,  the  Initial  amount  due  is  determined  by 
a  periodic  audit  In  both  situations,  the  initial  decisionmaker  issues  a 
document  that  compels  payment;  and  the  affected  entity  can  appeal  the 
matter  to  an  administrative  review  panel  before  seekingjudidal  review. 
There  are  also  similarities  in  the  statutory  authority  and  responsibility  of 
the  Secretaries  of  the  Inttric^  and  Health  and  Human  Services  to  make 
adjustments  to  the  amounts  owed.**  Further,  two  of  the  three  HCFA 
matters  we  examined  closely  were  under  appeal  administratively— and  the 
third  could  have  been  appealed  administratively — when  they  were  settled.* 

Based  upon  the  opinions  of  Justice  and  GAO  concerning  application  of  the 
Federal  Claims  Collection  Act  to  the  Mineral  Management  Service.  U  is 
dear  that  ^ey  have  placed  fuxulamentaify  different  constructions  on  the 
Federal  Claims  Collection  Staitdards.  It  would  appear  that  these  diiferent 
interpretadms  would  lead  to  differing  views  by  Justice  and  GAO  as  to 
wbetbo-  HCFA  complied  with  the  act  when  it  did  not  submit  the 
settlements  to  Justice. 


«  Cbo9»re30USC$17Il(a}.  (c)  (1)  (1994)  CSecretKyorthelntertarmustettaU^ 
coD^rehentive  (nspccttotv  ctdlecdoiv  and  fiscal  ami  pfoduc^ 

S)«m...  and  audit  and  recoTKlle,  to  the  extmpnctli»bie.aMcurre^  ... 
and  take  appropriata  actions  to  make  additkxialcoDectlons  or  rafunds  as  warranted)  veit/i 
42U.S.CS1395g(a)  (Secretwy  of  HHS  shall  periodically  d«t«inine  the  amount  to  be  paid  to 
each  provider ...  with  necessary  adjustments  m  accoum  of  prevlousiy  made  overpaymein 
or  urtderpayments) . 

•  There  are  soine  dlfPerefices;  however,  the  most  signlflcart  oiM  was  concerning  wrti^^ 
debt  must  be  paid  to  the  agency  reganfless  of  an  appeal  Unlike  the  tmtlal  detemlnatlaas 
under  die  ]ifineral  Managnnent  Service  sdieme.  pnividen  vri»  recehe  NPRs  inust  p«^ 
amount  due  whUe  an  adrnMstraOw  appeal  is  pendbig;  and  HCFA  can  instUuta  offiMt 
regardless  of  appeal 
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Nevertheless,  the  Issue  of  whether  HCFA  complied  with  the  Federal  Claims 
CoUection  Act  is  not  free  from  doubt  and  is  complicated  by  the  fact  that  at 
the  time  the  first  two  settlem'ents  were  signed,  the  Attorney  General  and 
the  Comptroller  General  were  charged  with  administering  the  standards, 
with  their  Interpretations  entided  to  deference.  When  the  third  settlement 
was  signed,  the  Attorney  General  and  the  Secretary  of  the  Treasury  had 
such  responslblliQr.  We  do  not  know  how  the  Attorney  General  and  the 
Comptroller  General  would  have  resolved  the  question  had  the  matter  been 
presented  to  them.  Indeed,  in  a  recent  letter  to  the  HHS  General  Counsel, 
Justice  declined  to  express  a  view  on  whether  the  compromise  of  Medicare 
overpayments  was  subject  to  the  act  commenting  instead  that  further 
study  was  required.*^  In  such  circumstances,  we  do  not  believe  HCFA 
should  have  unilaterally  decided  to  settle  the  matters  without  Justice 
approval.  The  more  prudent  course  would  have  been  for  HCFA  to  ask  those 
in  charge  of  administering  the  act  for  their  views  on  the  issue. 

This  course  would  have  been  especially  appropriate  since  HCFA's 
regulations  and  guidelines  required  the  three  matters  to  be  approved  by 
Justice.  Significantly.  Mr.  Booth,  who  negotiated  the  setdements,  and 
others  at  HCFA  believed  they  were  required  to  submit  the  settlements  to 
Justice  for  approval  Mr.  Booth  told  us  that  he  knew  about  the  requirement 
to  go  to  Justice  for  approval  of  the  three  settlements  but  chose  not  to  do 
this  because  the  "deals  would  go  up  in  smoke*  if  Justice  or  HCFA's  OGC  got 
Involved.  He  continued  that  therefore  he  would  have  been  'unable  to 
satisfy  Mr.  Vladeck.""  Mr.  Booth  told  us  that  he  knew  that  these  three 
settlements  were  all  made  to  accommodate  the  providers  and  were  not  in 
the  best  interest  of  the  government.  He' told  us  that  he  nevertheless  settled 
tfie  three  matters  out  of  "loyalty"  to  Mr.  Vladeck. 


"  During  our  Investigation,  and  alter  we  interviewed  Sheree  Kanner,  HCRKs  Chief  Counsel, 
and  Mkitelle  Si^er.  HCF^  Chief  Financial  Officer.  HHS^  General  Counsel  met  with 
officials  In  Justice's  CivU  Division  and  inquired  whether  lelmlnirseinent  determinatlans 
made  in  the  Medicare  dalm  review  process  were  subject  to  the  Federal  Claims  CoDectlon 
Standards  and  therefore  required  Justice  approval  before  settlement  Justice's  Oct  8. 1999, 
response  to  the  HHS  General  Counsel  declined  to  determine  whether  HCFA  was  required  to 
obtain  Its  approval  before  setdlng  Medicare  overpayment  cases  without  more  study.  Justice 
did,  however,  posit  sevml  theories  to  exjialn  why  the  Federal  Claims  Collection  Act  might 
be  Inappllcabk^  inchidlng  the  reasoning  of  the  opfaiion  by  the  Office  of  Legal  Counsel 

*  Similarly.  Mr.  Auh  told  us  that  'everyone  at  HCFA  knew  about  the  OGC  requirement  on 
overpayment  settlements  as  It  was  agency  policy '  Indeed,  dthough  our  inabilily  to 
Interview  Mr.  Vladeck  predudes  us  from  detenntnlng  whether  he  knew  about  these 
regulatory  requirements,  he  was  aware  that  Justice  was  involved  m  approving  another 
settlement  earfy  in  his  tmure  as  Administrator.  (See  app.  IV.) 
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FurthCT,  Justice  itself  acted  undo-  the  Federal  Claims  Collection  Act  when 
In  early  1993,  HCFAi  former  cUef  counsel  sought  Justice's  approval  to 
Ktde  a  SSS-mUlion  overpaynient  claim  wiA  a  hospital  for  S3  milUoai.  The 
matter  was  tMiTught  to  Justice's  attention  before  an  NPR  had  been  issued 
and  a  final  decision  rendered.  Justice  rejected  the  proposal  in  September 
1993  because  It  was  "not  sufficient"  and  *out  of  line  with  settlement 
amounts  from  comparable  institutions."  It  then  took  over  the  negotiations 
with  the  hospital,  which  continued  until  March  1994,  when  the  hospital 
rejected  Justice's  offer  to  settle  the  matter  for  $1 2  ralllioa  After  the 
hospital's  rejection.  Justice  returned  the  matter  to  HCFA  for  collection. 
(Seeapp.IV.) 

In  view  of  these  circumstances.  HCFA  ofRciate  should  not  have  unilaterally 
decided  that  they  would  not  submit  the  settlement  agreements  to  Justice 
for  approval.  Instead  they  should  have  sought  advice  from  those  charged 
with  administering  the  Federal  Claims  Collection  Act  as  to  whether  Justice 
approval  was  required.  In  failing  to  do  so.  HCFA  acted  Inappropriately. 


HCFA  Settled  These  Matters    HCFA's  regulations  and  manuals  recognize  that  circumstances  may  exist  In 


Without  Considering 
Required  Factors 


which  compromise  of  a  debt  is  appropriate.  HCFAs  Guide  states, 

•(Clomproralse  of  debts  should  not  be  considered  until  all  administrative 
collection  action  to  collect  a  debt  in  full  has  been  exhausted,  unless  it 
becomes  dear  at  some  point  during  the  collection  activity  that  further 
action  to  collect  the  debt  in  full  is  not  In  the  best  interest  of  the 
Government** 


Circumstances  that  could  lead  to  such  a  determination  inchide  HCFA's 
biabiltty  to  collect  the  debt  in  full,  a  legal  issue  that  raises  doubts  as  to 
HCFAs  ability  to  prove  Its  case  in  court  far  the  full  amount,  or  die  further 
cost  of  collecting  the  debt  would  exceed  the  amount  of  the  debt" 

Although  these  provisions  were  promulgated  pursuant  to  the  Federal 
Claims  Collection  Act,  we  believe  that  government  agencies  should 
normally  consider  elenients  like  these  before  agreeing  to  setde  significant 
claims.  It  does  not  appear  that  these  settlements,  however,  were  negotiated 


"  HCFA:*  Guide.  S  0306-1-450) . 

*  At  S  0306-H5CB}:  42  CJJL  S  MS J76(d[). 
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after  careful  consideration  of  these  factors.  Indeed,  as  we  reported 
previously,  Mr.  Booth  told  us  that  the  settlements  were  not  in  the 
government's  best  interest  In  apparently  failing  to  consider  these  or  similar 
elements  before  entering  into  these  multimillion-dollar  settlements,  HCFA 
acted  improperly,  regardless  of  the  applicability  of  the  act  and  its 
associated  regulations.  Moreover,  had  HCFA  considered  these  factors,  it  Is 
imllkely  that  settlemem  would  have  been  appropriate. 

For  example,  HCFA  appeared  not  to  consider  that  all  of  the  providers  were 
able  to  pay  the  amounts  owed.  One  of  the  providers,  the  home  health 
agency,  had  established  a  reserve  fund  to  pay  most  of  the  amount  owed; 
and  the  fiscal  intermediaries  had  already  withheld  the  amounts  owed  by 
the  other  two  providers  by  offset,  so  that  no  additional  payment  was 
necessary  from  them. 

Further,  it  does  not  appear  that  there  was  a  substantial  risk  of  loss  should 
HCFA  or  its  intermediaries  litigate  these  claims.  In  all  three  cases,  the 
provider  either  claimed  that  it  provided  covered  services  or  inciirred  bad 
debts;  however  all  three  providers  lacked  doctmientation  to  support  any  of 
these  claims.  Therefore  it  is  unlikely  that  any  of  the  providers  could  have 
mounted  strong  defenses.  Moreover,  the  fiscal  intermediaries,  who  would 
represent  HCFA  in  any  legal  action  to  collect  these  debts,  were  confident  In 
their  ability  to  prevail.  Although  a  risk  in  litigation  always  exists, 
consideration  of 'litigation  risk"  does  not  appear  tojust^  settlement  Even 
if  settlement  had  been  appropriate,  HCFA  regulations  require  that  the 
amount  accepted  in  compromise  bexeasonable  in  relation  to  the  amount 
that  can  be  recovered  by  enforced  collection  proceedings."  Since  it 
appears  there  was  little  litigation  risk  to  HCFA  to  collect  the  fuU  debt  the 
sipiificant  compromise  of  the  amounts  owed  in  these  three  matters  is 
apparently  unjustified. 

Consideration  of  the  cost  of  collection  also  would  not  Justify  these 
settlements.  Under  both  HCFA  and  the  Federal  Claims  Collection 
Standards,  costs  of  collecting  should  not  normalfy  carry  great  weight  in  the 
settiement  of  large  claims.'*  It  is  unlikely  that  the  cost  of  collecting  these 
debts,  which  collectively  approximated  $332  million,  could  outweigh  their 
recovery. 


"  4  CRR.  S  103.4. 42  CJFSL  S  405.37600- 
"  HCFAs  Guide.  S  0306-l-45(B)(4). 
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Settlement  Agreements 
Contained  Questionable 
Provisions  and  Were  Not 
Reviewed  by  HCFA's  Office 
of  General  Counsel 


The  agreements  onnained  several  provisions  that  were  iKit  in  accord 
HCFA's  guidance  for  setdmg  claims.  For  example,  HCFA  agre«l  to  waive 
interest  in  the  settlement  with  the  home  health  agency,  despite  contrary 
direction  contained  in  its  financial  management  guide."  It  also  permitted 
the  home  health  ageiKy  to  pay  part  of  its  debt  in  installments,  which  should 
be  considered  'only  in  rare  instances.*" 

Moreover,  two  of  the  agreements  expliddy  permitted  the  providers  to 
continue  to  be  reimbursed  for  costs  r^ardless  of  whether  they  were 
actually  incurred.  The  setdement  with  the  home  health  agency  permits  it  to 
be  reimbursed  in  the  future  for  costs  tiiat  migiit  not  be  covered  by 
Medicare,  ahhou^  capped  at  a  specific  level  Similarly,  the  1936  agreement 
with  the  iiospltal  permits  it  to  be  relmlMixsed  for  bad  ddits  widtout 
documentation  as  o  Aerwtse  required  by  regulation." 

In  addition,  none  of  the  three  agreements  were  reviewed  by  HCFA^  OGC  or 
any  other  government  attorney  before  they  were  executed,  even  though 
HCFA's  Internal  guidance  requires  that  ddsts  of  over  $100,000  be  referred  to 
Justice  through  HCFA^  central  ofRce  and  OGC."  The  foihire  to  subject 
these  agreements  to  review  by  HCFAs  attorneys  was  intentional,  since 
Mr.  Booth  told  us  that  he  knew  the  settlements  would  not  get  done  as  they 
were  written  if  OGC  were  involved.  The  lack  of  legal  review  Is  further 
evidence  of  HCFA's  failure  to  assess  the  litigation  risks  and  other  factors 
involved  before  settling  these  matters.  We  also  believe  that  legal  review  is 
appropriate  liefore  government  ofBcials  sign  agreements  relinquishing  die 
government's  right  to  recover  tens  6f  millions  of  dollars. 


**  HCPA:s  Guide  dlracls  HCFA  to  charge  Interest  on  all  debts  owed  the  govenonent  unless  a 
different  nile  is  prescribed  but  requires  that  Interest  be  charged  on  all  debts  paid  In 
Installments.  Id.  $  0306- 1 -40CP)  (I) .  Note,  however,  that  HCFAis  regulations  provide  for  the 
adjustments  to  Interest  charges  for  overpayment  deternilnatlons  reversed  administratively. 
^..  42CJJl.§405.3780))(2). 

**  HCFAft  Guide.  S  0306- 1-4S  (E) . 

»  42  CER.$  413.20(d). 

"  HCFA^  Guide.  S  0306-1-20(C). 
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Conflict-of-interest  Tne  Standards  of  Ethical  Conduct  Instruct  government  officials  not  to 

Concerns  participate  in  a  matter  if  a  reasonable  person  with  knowledge  of  the 

relevant  facts  would  question  their  impartiality,  unless  authorization  to 
participate  has  been  received  from  an  appropriate  agency  ethics  official." 
Ahhoi^lh  Mr.  Vladeck's  participation  in  the  settlement  of  the  hospital's  debt 
occurred  more  than  a  year  after  he  had  left  the  hospital's  Board  of 
Directors,  in  our  view  Mr.  Viadeck  should  have  been  concerned  about  the 
appearance  of  his  involvement  and  sought  authorization  to  participate  in 
the  negotiations  from  appropriate  agency  officials." 

We  also  learned  that  Mr.  Viadeck  had  failed  to  disclose  his  previous 
afRllatlon  with  the  home  health  agency's  Advisory  Committee  on  the  public 
financial  disclosure  forms  he  filed  upon  his  appointment  Our  inability  to 
interview  Mr.  Viadeck  prevents  us  from  asse^ng  whether  this  omission 
was  intentional  and  a  violation  of  law.* 


HCFA's  Unsatisfactory 
Response  to  Our 
Questions 


We  interviewed  Sheree  Kanner,  HCFAs  current  Chief  Counsel,  and  Michelle 
Snyder,  HCFAs  current  Chief  Financial  Officer,  who  were  imable  to  advise 
us  about  HCFA's  claims  collection  processes  or  provide  an  opinion  on 
whether  the  three  settlements  dlsaissed  above  complied  with  the  Federal 
Claims  Collection  Act.  Subsequently  we  were  advised  that  HCFA  would 
provide  us  written  correspondence  addressing  these  specific  issues  and  its 
opinion  about  the  legal  sxiffldency  of  the  three  settlements.  Michael  Hash. 
HCFA^  Deputy  Administrator,  sent  vfi  a  letter  that  neither  addressed  these 
issues  nor  expressed  HCFAs  view  of  the  three  settlements.  Mr.  Hash  and 
Ms.  Snyder  both  informed  us.  however,  that  a  working  group  is  examining 
'debt  collection'  issues  and  they  expect  it  to  make  recommendations  in  the 
future. 


"  5  CEIL  S 2635.S02(a)(2)  (1998). 

*  Govemnmtt  nnpioyMS  an  prohibtted  firom  participating  In  a  particular  mauer  Chat  Is 
iftely  to  hava  a  direct  and  predkruble  effect  on  the  flnmdal  Interest  of  enUtles  in  vMch 
they  served  as  an  officer  or  employee  wtthin  the  previous  yaar .  itfS  2635.502. 

"  IS  VS.C.  S 1001  d&upp.  IV 199S). 


••'"^"^fliiaM 
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Scope  and  We  conducted  our  investigation  from  May  through  Decefnber  1999.  We 

IVjf  oriinHnlrtcrv  Interviewed  currem  and  forma-  HCFA.  HHS,  fiscal  intermediary.  Jusdce. 

MeUlOaOlOgy  30^j  provider  officials  and  others.  We  also  reviewed  documentatim  from 

these  and  other  sources. 


We  sought  Mr.  Vladeclc's  Interview  to  discuss  (1)  his  views  about  HCFA's 
settlement  practices  during  his  tenure  as  administrator.  (2)  his  involvement 
in  the  three  settlements  discussed  above  and  otho-s,  (3)  whether  he  had 
considered  how  his  involvement  might  appear  to  third  parties,  and  (4)  his 
fiEdhire  to  disclose  his  affiliation  with  one  of  these  providers  on  his  financial 
disclosure  forms.  Although  Mr.  Vladeck  initially  agreed  to  meet  with  us.  his 
att<Miiey  later  told  us  that  his  client  would  be  unavailable  for  Interview. 


As  discussed  with  your  office,  unless  you  announce  its  contents  earlier,  we 
plan  no  further  distribution  of  this  report  until  30  days  after  the  date  of  this 
letter.  At  that  time,  we  will  send  copies  of  this  report  to  interested 
congressional  committees  and  members  and  make  copies  available  to 
others  upon  request.  Ifyoo  have  questions  about  our  inv^tigation.  please 
contact  DefHity  Director  for  Invratlgations  Donald  Fulwider  or  me  at 
(202)  512-6722.  Special  Agent  WtOlam  Hamel  was  a  key  comributDr  to  this 
Investigation. 

Sincerely  yours. 


^i0f 

Robert  H.  Hast 

Acting  Assistant  Comptroller  General 
for  Special  Investigatloas 
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Appendix  I  

Investigation  of  HCFi^s  1995  Settlemeft^ 
Home  Health  Agency 


Chronology  of 

Oveqjayment 

Determination 


In  September  1991.  the  fiscal  Intemiediaiy  completed  its  audit  adjustment 
for  a  provider,  a  home  health  agency,  for  1989.  As  a  result,  the  fiscal 
intomedlaiy  notified  the  home  health  ag&ncy  that  a  Notice  of  Program 
Reimbursement  (NPR)  would  be  issued.  The  fiscal  intermediary 
determined  that  the  home  health  agoicy  had  blDed  Medicare  an  average 
cost  per  home  health  aide  visit  that  was  more  than  3  times  HCFA^ 
published  limit.  HCFA's  cost  limit  for  that  year  was  about  $50  per  visit,  but 
the  home  health  agency  had  claimed  about  $160  per  visit  Further,  the  fiscal 
intermedlaiy  determined  that  while  the  average  length  for  a  Medicare  home 
health  aide  visit  was  3.3  hours,  the  average  home  heahh  agency's  non- 
Medicare  patient  visit  was  12  hours  in  lei^ith.'  The  fiscal  intenmediaiy  had 
deemed  the  home  health  agency's  costs  and  hours  to  be  unreastmable  and 
further  determined  the  longer  length  of  visits  indicated  that  a  different 
service  type  had  been  Inappropriately  added  to  the  calculation.  To  add 
support  for  its  proposed  adjustment,  the  fiscal  intermediary  conducted  a 
survey  that  compared  the  average  cost  and  average  length  of  service  by 
home  health  agencies  In  several  large  turban  areas  and  found  diat  the 
subject  home  health  agency's  billings  were  dlsproportioiuitely  Ugh  and 
imreasonable.  The  fiscal  intermedlaiy  concluded  that  the  home  health 
agency  had  violated  a  basic  Medicare  principle  of  reasonable  costs  as 
codified  at  42  CFJL  section  413.9(b)  (1).  which  states. 


V..fTlhe  costs  with  respect  to  Inlividuab  covered  iqr  the  [Medicare]  program 
borne  by  indMduah  m)t  so  covered  and,  the  costs  with  respea  to  Individuals  iM 
wIQ  not  be  borne  by  the  prograra.' 

The  home  health  agency  disagreed,  and  the  fiscal  Intermedlaiy  gave  it  an 
opportunity  to  furnish  doctunentatlon  to  support  Its  contention  that  It  was 
providing  services  similar  in  type  to  its  non-Medicare  patients  who  were,  in 
feet  Medicaid  patients.  According  to  tiie  fiscal  intermedlaiy.  tiie  additional 
documentation  that  the  home  health  agency  furnished  to  the  fiscal 
intermediary  failed  to  demonstrate  that  the  Medicaid  padeots  had  received 
services  similar  to  those  provided  the  Medicare  patients. 


'  Calculation  of  a  home  health  agency's  average  pwlsit  Icf^  and  cost  can  taidode  na 
Medhare  vtstts.  provkied  the  visits  are  for  scnrices  that  are  allows  onder  Medicare. 


Pa8«2« 
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According  to  a  fiscal  intennediaiy  ofRcIal,  based  upon  the  home  healdi 
agency's  angry  and  hostile  posture  to  1991 ,  the  fiscal  tnterroediary  had 
sought  guidance  and  sapport  from  HCFA:s  Central  OfRce.  As  a  result,  HCFA 
Instructed  the  fiscal  Intermediary  to  perform  a  medical  review  of  a  sample 
of  noD-Medkare  patieitt  files  to  determine  if  the  services  p^svided  would 
be  covered  for  Medicare  patients  and  to  pro|ect  the  disallowed  costs  from 
the  sara{de.' 

The  fiscal  Intermediary  performed  an  on-site  medical  review  of  about  60  of 
the  home  beahh  agency's  non-Medicare  patients.  It  fxind  that  only 
27  percait  of  the  non-Medicare  patiem.  visits  were  found  to  be  Medicare- 
like.  The  medical  review  determined  that  many  of  the  services  provided 
during  the  bnger  Medicaid  patient  visits  were  homemaker  services.  vAddi 
are  not  covered  by  Medicare.  In  addition,  xbe  fiscal  intermediary  found 
multiple  other  deficiencies  in  the  non-Medicare  patient  files  that  the  fiscal 
intermediary  believed  wouW  have  been  grounds  for  denial  had  they  been 
Medicare  patients.  These  Included  such  deficiencies  as  no  physician 
services  belt^  rendered,  services  provided  beyond  what  a  physician 
ordered,  no  documentation,  or  irtcomplete  documentation  of  services. 

As  a  result  of  a  request  by  Charles  Booth.  HCFAIs  then  Director,  Office  of 
Payment  Policy,  on  February  2. 1993.  HCFAi  Office  of  Gener?d  Counsel 
(OGC)  issued  a  memorandum  that  concluded  that  the  fiscal  intermediary 
was  correct  to  exdude  all  non-Medicare  visits  of  patients  that  did  not  meet 
basic  Medicare  el^llity,  including  the  homebound  requirement  OGC 
added  that  the  fiscal  intermediary  should  also  exdude  from  the 
reimbursement  calculation  any  non-Medicare  visit  that  is  not  of  the  same 
type  as  a  Medicare  visit  namely  those  longer  visits  that  provided  primarily 
homemaker-type  services.  OGC  d^ermln^  tliat  the  fiscal  intern»diary's 
proposed  audit  adjustmeitt  *would  be  legalty  supportable."  Lastly,  OGC 
recommended  that  the  Medicare  manuals  and  possibly  the  regulations  on 
which  they  are  based  be  amended  to  clarify  HCFAIs  poUdes  regaxHng  this 
billing  situatioa 


vffocc  t  Bwoofiftdtini  to  the  RsgioosI  Aduiiibli  Mur  with  iftstntCOoos  forcondoctlngthc 
tnedc*]  review  of  the  bone  hwlth  agetxry.  Thii  LruemaJ  HCFA  rnerooninduni  cortalns 
infomMtk»ift«tappeiritobeforgu»MiMiwttuae«ily:howwef.thehoiMhBtlthBge^ 
c4>tained  a  copy.  The  copy  thtt  tlte  borne  iMlth  agoKy  prodiiced  to  u»  appews  to  have  b«en 
tead  from  HCFto  Buraau  of  PoHcy  Development,  but  tiie  home  haiah  ageticy  w»  unable 
to  teO  us  how  or  wtien  u  obtained  IL 
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ImreatlfMlMi  of  HCFAk  198S 
Wntli  a  Hotse  Healtk  Agcacy 


Sometime  In  May  1993,  the  home  health  agency's  president,  Chief  Financial 
Officer  (CFO),  General  Counsel,  outside  counsel,  and  others  met  with  Mr. 
Booth  and  other  HCFA  staff  In  HCFAs  Central  Office  In  Baltimore, 
Maryland,  to  discuss  the  disputed  matter.  According  to  Ae  home  health 
agency's  CFO,  the  purpose  of  the  meeting  was  to  get  the  issue  before  HCFA 
officials  because  they  thought  the  fiscal  intermediary  was  being 
unreasonable  in  its  approach. 

On  July  28, 1993,  a  newspaper  reporter  requested  that  HCFA  produce  a  list 
of  the  top  50  home  health  agencies  by  amount  billed  to  Medicare.  The  list 
produced  to  the  newspaper  indicated  that  the  subject  home  health  agency 
was  the  largest  Medicare-billing  home  healtfi  agency  in  the  United  States; 
the  next  largest  had  about  one-third  of  the  subject  home  health  agency's 
total  billings.  A  memorandtun  drafted  on  or  about  August  16, 1993,  to  HCFA 
Administrator  Bruce  Vladeck  advised  of  the  home  health  agency's  status  in 
this  regard  and  that  the  home  health  agency's  billings  were  "considerably 
higher  than  all  other  home  health  agencies.*  In  an  August  25, 1993.  note  to  a 
HCFA  analyst,  a  HCFA  official  expressed  concern  'about  how  HCFA  could 
be  critized  [sic]  on  [the  home  health  agency's]  higher  cost.*  On  August  30, 
1993,  a  faxed  note  between  two  high-level  HCFA  officials  addressed  the 
Issue  of  the  home  health  agency's  higher  billings  stating,  'We  need  to  look 
into  this  this  week  because  the  response  to  the  [newspaper  reporter's] 
request  will  be  released  this  week  and  the  Administrator's  Office  wants  to 
be  prepared." 

On  September  20, 1993.  at  the  request  of  senior  fiscal  Intermediary 
representatives.  HCFA  senior  staff,  including  Mr.  Booth,  met  with  the  fiscal 
intermediary  to  discuss  the  case.  According  to  the  fiscal  intermediaiy 
officials,  the  fiscal  Intermediary  was  trying  to  get  HCFA  to  decide  whether 
or  not  to  support  the  proposed  1991  audit  adjustm»it.  During  this  meeting, 
the  fiscal  intermediary's  then  Director  of  Finance  made  a  formal 
presentation  to  HCFA  that  demonstrated  the  findings  of  die  medical  review 
and  the  basis  for  the  fiscal  intermediary's  opinion  that  the  home  health 
agency  had  billed  improperly.  According  to  the  fisod  Intermediary.  HCFA 
made  no  decisions  after  this  meeting.  However.  HCFA  had  been 
representing  to  the  fiscal  intermediary  as  early  as  April  1992^  that  it  would 


'In  a  letter  dated  Oct  14, 1992.  sent  by  the  fiscal  Intermediary  to  HCFA.  tlieQscal 
intoinediaiy  expressed  Its  concern  that  HCFA  had  as  of  that  date  failed  to  provide  a 
decision.  In  the  letter,  it  references  a  HCFA  rq>resentatlon  fitun  April  1 992  that  HCFA  would 
be  providing  a  decision  in  the  near  future. 
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be  Issuing  guidance 'in  the  near  future.*  During  this  entire  period,  the  home 
health  agencnr  continued  to  bill  Medicare  using  the  same  methodology  that 
had  caused  the  1991  proposed  audit  adjustment  However,  the  home  health 
agency  bad  set  up  a  reserve  food  to  cover  any  potential  Medicare 
overpayment. 


Chronology  of 

Settlement 

Negotiations 


On  November  3. 1993.  as  a  result  of  HCFA  Administrator  Vladeck's  agreeing 
to  speak  at  an  event  co-sponsored  by  the  home  health  sgsncy  on  November 
8, 1993.  Mr.  BootK  Dir«nor  of  HCFAi  Office  of  Payment  Policy,  sent  a 
memorandum  to  HCFAIs  Public  Affairs  office.  The  memorandum  stated,  in 
part,  that  HCFA  was  in  the  process  of  resolving  a  payment  issue  with  the 
home  health  agency  and  anticipated  collecting  an  estimated  Medicare 
overpayment  of  $57  million.  At  that  time,  the  estimated  calculated 
overpayment  included  additional  years  beyond  1989. 

Thomas  Ault.  HCFA's  former  Director.  Bureau  of  Policy  DeveU^jment.  told 
us  that  Mr.  Vladeck  had  approadied  him  on  November  9. 1993.  while 
attending  a  HCFA  senior  staff  meeting.  Mr.  Vladeck  advised  Mr.  Ault  that 
during  the  prior  day.  while  giving  a  dinner  speech  at  the  home  health 
agency's  co-sponsored  conference,  the  home  health  agency's  president 
approached  Mr.  Vladeck  and  requested  a  settlement  to  get  closure  on  the 
ovopayment  issue.  Mr.  Vladeck  tM  Mr.  Ault  that  he  (Mr.  Vladeck)  wanted 
the  matter  'moved  aloi^  and  settled*  and  not  to  keep  Mr.  Vladeck  informed 
of  the  details  because  of  Mr.  Vladeck's  prior  relatlonrfiips  in  the  gec^phic 
location  of  the  home  health  agency.  According  to  Mr,  Aiult.  he  assigned  the 
matter  to  Mr  Booth;  and  the  two  met  shortly  afterward  on  November  12, 
1993.  to  discuss  Mr.  Vladeck's  Instructions.  According  to  Mr.  Avit,  he  told 
Mr.  Booth  that  Mr.  Vladeck  wanted  this  done.  Mr.  Booth  acknowledged  this 
conversation  and  added  that  Mr.  Auft  had  advised  him  that  the  settlement 
was  to  be  'an  accommodation'  to  the  home  health  agency  at  Mr.  Vladeck's 
request  and  for  a  'friend'  of  Mr.  Vladeck.  Mr.  Booth  told  us  that  he  and  Mr. 
Ault  were  bodi  'circumspect'  and  'uncomfortable'  with  making  the 
setdement  because  of  this  situation.  He  continued  that  Mr.  Auh  was 
uncomfortable  speciflcalfy  because  of  the  lai^ge  size  of  the  overpayment 

On  November  24. 1993,  Mr.  AuU  convened  a  meeting  ofHCFA  and  fiscal 
intermediary  personnel  to  discuss  the  Issue.  As  a  result  he  became 
convinced  ttiat  the  fiscal  intermediary  vtan  mrrett  in  its  interpretation  of 
the  Medicare  reimbursement  regulations  that  the  fiscal  tntermediaiy 
should  recover  the  overpayments. 
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On  DeceiTd>er  22, 1993,  Mr.  Booth  sent  the  fiscal  intennedlaiy  a  signed 
letter  discussing  the  regulations  and  policy  reganUi^  heme  health  aide 
visits.*  This  letter  was  the  guidance  for  which  the  fiscal  intennedlaiy  bad 
been  waiting  over  2  years.  In  the  lettff.  Mr.  Booth  stated  that  the  fiscal 
Intermediary  should  apply  Medicare  coverage  criteria  in  detennining  if 
non-Medicare  patients  are  to  be  included  In  the  cost-per-vistt  cakulatlcn 
for  reimbursement  The  home  health  agency  obtained  an  unsigned  copy  of 
this  letter.'  According  to  calendar  entries  maintained  by  Mr.  Ault.  he  and 
the  home  health  agency's  outside  counsel  had  discussed  the  home  health 
agency's  Issues  on  December  15. 1993.  Another  entry  on  December  22 
mentions  the  "home-bouad'  issue.  According  to  a  handwritten  note  dated 
'12/30*  provided  to  us  by  HCFA.  Mr.  Auh  spoke  with  sotneone  who  appears 
to  be  the  home  health  ^encys  outside  counsel:  and  as  a  result,  the  letter 
'was  revised  to  delete  the  suggestion  that  the  interroedlaiy  could  review  [a] 
patient's  qualification  of  being  homebound.*  A  fiscal  intermediary  official 
told  us  that  removing  this  homebound  requirement  weakened  the  guidance 
firom  HCFA.  According  to  the  home  health  agency's  CFO.  the  home  health 
agency  was  unhappy  with  the  December  22  version  of  the  guidance  letter, 
which  stated  that  non-Medicare  patients  that  are  included  in  the  per-vislt 
calctilation  roust  meet  the  Medicare  'homebound'  requirements.  On 
December  28, 1993.  Mr.  Booth  sent  ^  fiscal  intermediaiy  a  revised  versicm 
(tf  this  letter  that  removed  the  reference  to  implying  Medicare  qualifying 
criteria  to  the  non-Medicare  patients  even  though  the  February  2. 1993, 
HCFA  OGC  legal  opinion  had  conchided  that  application  of  all  Medicare 
requirements  to  the  iton-Medicare  patients,  including  the  homebound 
requirement,  was  correct  s 

On  February  8. 1994,  the  fiscal  Intermediary  met  with  the  home  health 
agency,  a  HCFA  r^lonal  ofBce  representative  was  also  present  During  this 
meeting,  the  fiscal  Intermediary  agabi  presented  its  conclusions  and  its 
Intentions  to  make  the  audit  adjustment  per  HCFA  Instructkxts.  The  home 
healdi  agency  made  an  offer  to  settle  and  presented  an  offier  of  being 
allowed  the  Medicare  average  visit  length  plus  5.5  hours.  The  fiscal 
intermediary  gave  the  home  health  agency  the  opportunity  to  provide 
additional  support  for  Its  positioa  On  February  8, 1994,  Mr.  Booth  advised 


*  Documents  provided  to  us  by  the  hcMne  heakh  agency  Indicate  tlut  cm  or  about  Mo^ 
1993.  the  home  health  agency  obuUned  an  unsigned  veislon  draft  of  thb  letter.  Home  health 
agency  offidab  were  unable  to  Slate  how  th^  obtained  this. 

'  This  draft  Is  copied  to  the  haat  health  agency's  outside  counsel  The  home  heaMi  agency's 
outside  counsel  was  a  former  •ttonwy  In  HCFAi  OCC 
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Mr.  Ault  by  e-naall  that  the  meeting  had  taken  place.  He  advised  Mr.  Auit  of 
the  home  health  agorcy's  offer,  the  Sscal  intermediary's  response,  and  the 
planned  issuance  of  the  NPRs,  stating  that  'the  provider  is  not  happy.' 
Mr.  Booth  aiso  advised  that  he  e?cpected  the  home  health  ^ency's  outside 
counsel  to  be  contacting  Mr.  Auk  'fairly  soon." 

On  February  18, 1994.  the  home  health  agency  submitted  the  fiscal 
intermediary  Its  written  proposal  that  offered  to  remove  the  24-hour  visits, 
wtilch  lowered  its  average  visit  leiigth  to  9  hours.  However,  this  lowered 
average  still  had  many  12-hour  visits  included  in  it  According  to  the  fiscal 
intermediary,  the  home  hesdth  agency's  proposal  failed  to  respcaid  to  the 
specific  concerns  raised  by  the  fiscal  intermediary  because  (1)  it  was 
unable  to  document  that  the  non-Medicare  visits  were  of  a  Medicare  type 
and  (2)  it  (fid  not  respond  to  the  other  concerns  noted  dxuing  the  medical 
review.  On  February  18, 1994.  Mr.  Booth  e-malled  Mr.  Auh  with  an  update 
on  the  matter  and  advised  that  the  NPRs  would  "be  Issued  2/28  as  planned." 

On  February  22, 1994,  the  home  health  agency  and  the  fiscal  intermediary 
discussed  the  February  18,  1994,  proposal  paper.  In  a  February  23 
memorandum  from  tlie  fiscal  Intermediary  to  HCFA  the  fiscal  intermediary 
advised  that  during  a  conference  call,  thte  home  health  ageiKy  had  been 
unable  to  respond  to  the  specific  concerns  raised  by  the  fiscal  intermediary, 
and  it  had       unable  to  document  that  the  non-Medicare  patient  visits 
were  of  a  Medicare  type.  The  home  health  agency  was  also  unable  to 
respond  to  the  fiscal  Intermediary's  earlier  findings  concerning  lack  of 
documentation  and  physician  orders.  The  fiscal  Intermediary  advised  the 
Iwme  health  agency  that  the  content  ofthe  February  18, 1994,  "proposal  did 
not  warrant  an  extension  of  the  February  28, 1994[.]  deadline'  for  Issuance 
of  the  NPRs  and  that  In  keeping  with  'direction  from  HCFA,'  the  NPRs 
would  be  issued  on  that  date.'  According  to  the  memorandum,  the  home 
health  agency  asked  with  whom  the  fiscal  Intermediary  was  speaking  at 
HCFA  and  indicated  the  home  health  agency's  intention  to  speak  further 
about  this  matter  with  tbc  president  ofthe  fiscal  Intornediaiy.  The  fiscal 
intermediary's  Directed'  of  Finance  said  that  the  home  health  agency  made 


igency CK)  caned  the  fhcal  iMmwdiBiy  (>>  Feb.  1 7,  the  ftocal  intei^^ 

caD.  li>e  hooie  heaUi  agency's  CFO  requested  ah  addliloQal  2  mela  beyond 

28  deadline  for  7^  issuaiKe  that  the  fiscai  Intennedlaiy  had  given  the  horae  lieaMi  agen^ 

The  flscdbttsmedtaytoid  the  borne  healdiagenc7  that  in  ccesuitatioa  with  HCFA.  the 

deadBne  datt  was  Ann.  However,  the  hoote  heakfa  agency's  CFO  "Sns  not  aadsfied' and 

asted  that  the  IbcaitoterniBdto/spieridemrBytew  the  requeat  far  more  time. 
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'threats  to  use  its  influence  With  their  political  clout' CO  get  the  matter 
resohwL  Accordlf^  to  a  foiner  oCfkial  of  the  fiscal  intennediaiy.  the  fiscal 
intermediary  believed  that  the  home  health  agency  was  "politically 
powerfitl*  and  that  Ae  home  health  agency  had  more  influence  with  HCFA 
than  the  fiscal  intennediary  did.  On  Febniaiy  22, 1994,  Mr.  Booth  e-mafled 
Mr.  Auh.  He  wrote  in  part 

'(The  hotne  bnlth  agency  knd  the  flsca]  imennediaryj  reached  an  bnpesse;  [the  home 

health  agenc)^  wantt  the  n  [fbcal  intennediaiy]  to  Jutt  add  S.5  houn 

patients  are  ddter  in  (that  siittel.  The  H  sqrs  Ibere  b  Mjustlflcetlon:  ghm  us  aoRiedd^ 

Aaw  any  ailjusliuent  makes  sesse.  but  (the  home  haahh  agency)  apparently  lias  notfaini'  I 

contlmie  to  tdi  (the  fiscal  tatennedtaiy's  IMrecior  «/Fioanc^  that  wt  ^ree  wi^ 

poeitkn  and  to  proceed  wHb  the  NPIU.  rrhe  fiscd  tntermediary's  prasid^ 

(HCE^J  wil  polm  finiears  and  ¥«nts  to  f^oratlvdy  Inld  your  ha^ 

On  February  25, 1994.  the  home  health  agency  submitted  another  proposal 
to  the  fiscal  intermediary  offering  to  remove  all  visits  of  12  hours  or  more 
fixMn  the  hours-pervistt  calculation,  inMch  would  result  in  repaying 
approximately  $56  million  of  the  overpayment  for  years  1988  throtigh  1993. 
The  home  health  agency's  CFO  told  is  that  the  home  health  agency  had  set 
up  a  reserve  fund  that  had  about  this  amount  in  it  and  that  it  was  the  home 
healtfi  agency's  intention  not  to  pay  more  than  what  it  had  in  the  reserve 
fund. 


The  fiscal  Intermediary  ceased  to  n^tiate  with  the  home  health  ^en<^ 
and  on  February  28. 1994,  sent  NPRs  for  cost  report  years  1988, 1989, 1990, 
and  1991  to  the  home  health  agencyflemanding  repayment  of  over 
$33.5  million.'  The  fiscal  intennedlaiy  had  projected  overpayments  for  1992 
and  1993,  but  NPRs  were  not  prepared  as  of  this  date.  However,  a 
projection  was  made  that  the  total  overpayment  wotdd  approxboate 
$98  million. 

On  March  2. 1994,  the  home  health  agency's  attorney  foxed  a  letter  to  Mr. 
Booth,  arguing  why  the  fiscal  tntermediaiy 's  audit  adjustments  were 
incorrect  and  statli^  that  the  home  heahh  agency's  February  25. 1994. 
proposal  was  'a  roost  reasonable  proposal  to  settle  this  long  standing 
issue.*  The  home  health  agency's  attorney  also  requested  that  the  home' 
health  agency  be  able  to  negotiate  a  settlement  direct^  with  HCFA  and 
asked  to  meet  with  Mr,  Booth  personally  to  discuss  this  further. 


'  The  flscalhtennedlaiy  reopened  the  I 
racowrji  of  fends  from  daiygar^  baling 
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On  March  2. 1994,  the  fiscal  intermedlaiy's  Director  of  Finance  faxed  and 
sent  a  letter  to  Mr.  Booth,  updating  him  on     most  current  overpayment  . 
calculation  of  alxHit  $98  million  as  compared  with  the  home  health 
a^ncy's  offer  to  repay  about  $56  million.  The  offer  to  pay  $56  million 
equated  to  allowli^  the  home  health  agency  7  hours  per  visit  for  the  years 
in  question  as  opposed  to  the  Medicare  average  of  3.6  hours.  The  fiscal 
imermediary's  Director  of  Finance  further  recommended  that  HCFA  not 
accept  the  home  health  agen^^'s  proposal  and  wrote. 

our  opinioa  any  cadculatton  resdtlng  in  avenge  hours  In  excess  of  the  Medicare 
avenge,  (which  b  3.6  hours  for  the  stx  years  involveiO.  results  In  a  duplicate  payment  This 
conchskin  is  based  on  tiw  £ma  that  the  iniyoft^  of  other  than  Medican  visits  are  provided 
to  Medicaid  patents  and  are  paid  for  on  a  per  hours  basis  ....  Thus,  In  1989  [ibe  home  health 
agancy's]  Medicare  benefldafle*  racaiwd.  on  average,  1 8  hoHM  health  visits  of » 
3.5  hours  duration,  while  their  non-Medicare  counterparts  (principally  Medicaid)  were 
provided  71  visits  averaging  12  horn  In  length.  We  feel  that  accepting  a  methodology 
excluding  all  costs  assodated  with  visits  exceeding  a  specified  length  would  be  establishing 
a  precedent  Our  concern  is  not  limited  to  the  future  impact  on  (die  home  health  agency], 
but  the  Impact  on  •  national  level.  Aggressive  consultants  and  provider  associations  could 
view  this  established  hour  limit  as  a'guldellne  and.  in  fact.  Include  visits  previously 
considered  to  be  non-home  health  aide  in  the  calculation  of  average  cost  per  visit  This 
could  increase  the  overall  cost  b>  the  Medicare  program.' 

According  to  notes  written  by  the  fiscal  intermediary's  Director  of  Finance, 
the  home  health  agency's  president  called  Mr.  Vladeck  on  March  2, 1994. 
TWo  March  3. 1994,  handwritten  notes  by  the  fiscal  Intermediary's  Director 
of  Finance  Indicate  that  on  March  2  the  Director  of  Finance  had  spoken 
with  Mr.  Booth,  who  advised  that  the  home  health  agency's  president  had 
called  Mr.  Vladeck.  One  note  dated  March  3, 1994,  written  to  the  ftle  reads 
•—President  of  [the  home  health  agencyj  called  Vladeck  yesterday  (3/2).* 

The  fiscal  intemediary's  Director  of  Finance  wrote  a  second  note  that  day 
to  the  fiscal  Intermediaty's  president  It  states. 

*HCFA  CO  (Centrd  Ofike]  is  rev|,Aving  Itbe  home  health  agency's)  most  recent  proposal 
which  would  have  them  repay  SSeM  for  the  six  year  period  FYS8-93  instead  of  the  $97M 
we've  calculated.  I  should  hear  more  from  them  today. 

'[The  home  health  agency's]  president  called  Bruce  Vladeck  yesterday.  As  a  result  Bruce 
askrd  Tom  Ault  and  Chuck  Booth  for  an  update  and  was  appaimtfy  OK  with  how  Its  [sic] 
going.*  (Emphasis  is  in  the  orlglaaL) 

According  to  the  Bscal  Intermediary's  Director  of  Finance,  the  Director  of 
Finance  remembered  the  caO  with  Mr.  Booth  and  (hat  the  director's  second 
note  provided  a  status  report  to  the  director's  superiors.  The  home  health 
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agency's  pr^ldent  confirmed  with  us  that  the  call  to  Mr.  Vladeck  had  taken 
place  to  request  a  meeting  to  'air  out'  the  home  health  agency's  views  on 
the  matter  and  'move  towards  some  type  of  resolutioa'  of  the  dispute. 

Ei^t  days  later  on  March  10, 1994.  Mr.  Booth  travded  to  the  home  health 
agency's  offices  and  negotiated  a  settlement  The  fiscal  intermediary  iiad 
two  representatives  present  They  met  with  the  home  health  agency's 
president  senior  staff,  and  outside  coimsel.  Notes  taken  by  one  of  the  fiscal 
Intermediary  officials  during  the  meeting  states,  'Per  Bruce  Vladeck  +  Tom 
Ault"  Mr.  Booth  then  n^tlated  a  settlement  for  the  home  health  agenQ'  to 
repay  approximately  $67  million  and  allowed  the  home  health  agency  to 
add  1.63  hours  to  its  Medicare  average  up  to  a  5.5-hour  per-vi^  limit  for  all 
future  years.  No  interest  or  penalties  were  assessed.*  AcccMtUqg  to  the 
fiscal  intermediary,  at  the  home  health  agency's  request  with  HCFA!s 
consent,  the  settlement  was  to  be  kept  'secret*  The  home  health  agency's 
president  and  Mr.  Booth  both  confirmed  to  us  that  an  agreement  was  made 
not  to  disclose  the  settlement.  The  home  health  agency's  president  was 
concerned  about  negative  publicity,  and  Mr.  Booth  was  concerned  tliat  the 
terms  of  this  agreement  could  negatively  impact  any  future  agreements 
with  other  providers  since  the  fiscal  intermediary  was  plannii^  on  taking 
similar  action  against  other  home  health  agencies.  According  to  the  fiscal 
intennediaiy,  since  NPRs  are  publicly  available  do<^ments.  the  fiscal 
intermediary  had  to  withdraw  Ae  F^jruaiy  28. 1994,  NPRs  for  the  1988- 
1991  cost  report  years,  which  totaled  over  $33.5  milUon.  In  order  to  keep 
the  settlement  secret  The  Intermediaty  then  Issued  new  NPRs  to  reflea 
the  newly  negotiated  settlement  amount  of  about  $21.75  million  for  those 
years.  Thus,  the  existence  of  the  origln§l  overpayment  amount  would  not 
be  disclosed.  A  payment  schedule  to  repay  a  remaining  $33  million  in  three 
more  installments  was  also  prepared.  The  balance  of  the  settl»i  $67  million 
waspaldlnofEsets. 

On  March  16.  I^,  Mr.  Booth  sent  an  e-mail  to  the  r^onal  staff  stating,*! 
tried  to  send  you  a  cc  of  a  (e-maH]  note  I  sent  Bruce  Vladeck,  but  I  must 
have  done  something  wrong.  In  that  note,  I  commented  that  the  Fl  did  a 
great  Job  and  Bruce  expressed  his  thanks  to  them.'  On  March  17. 1994,  this 
e-mail  was  forwarded  to  the  fiscal  Intermediary's  president  who  distributed 
it  to  fiscal  Intermediary  staff  with  a  m^orandtun  stating  that  he  wanted 
them  'to  know  that  Bruce  Vladeck  knows  about  the  good  work  you  did  and 
he  appreciates  It" 


•The  fiscal  fcitermedlaty  had  U3«uni  over  »225 .000  in  p*Lkl  lilies 
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Cn  April  19, 1995,  the  written  settlement  ^reement  was  executed.  No 
attorney  bx  the  govemraent  ever  reviewed  ai^  of  tl»  drafts  or  the  final 
agreement.  Mr.  Booth  advised  us  that  he  knew  that  the  settlement  as  it  was 
written  would  not  have  been  accomplished  had  HCFA's  OGC  or  the 
Department  of  Justice  reviewed  ft,  as  he  knew  was  required.  According  to 
the  fiscal  Intermediary's  former  Director  of  Finance,  the  former  Director 
actually  drafted  the  settlement  agreement  and  advised  HCFA  officials  that 
not  only  should  HCFA  get  the  entire  overpayment  back  but  that  die  matter 
should  be  pursued  for  fraud.  The  former  Director  of  Finance  told  HCFA 
that  the  home  health  agency  knew  what  It  was  doing  when  It  billed 
Medicare  and  that  it  was  fraudulent,  but  HCFA's  response  was  thaUt  "was 
not  going  to  pursue"  the  fraud  issue, 

Accordii^  to  documents  provided  us  try  the  home  health  agency  and  what 
the  home  health  agency's  president  told  us.  Immediately  prior  to  becoming 
HCFA  Administrator,  Mr.  Vladeck  sat  on  an  Advisory  Committee  for  a 
research  division  of  the  home  health  agency.  The  heme  health  agency's 
president  told  us  that  Mr.  Vladeck  accepted  the  invitation  for  membership 
of  the  Advisory  Committee,  attended  one  meeting,  and  resigned  the 
position  when  he  was  appointed  HCFA  Administrator.  Mr.  Vladeck  did  not 
report  thte  professional  association  on  any  of  the  required  federal  financial 
disclosure  reports.  The  home  health  agency's  president  also  told  us  that  the 
home  health  agency  invited  Mr.  Vladeck  to  become  a  member  of  the  home 
health  agency's  Board  of  Directors  shortly  after  Mr,  Vladeck  left  HCFA.  The 
home  health  agency  later  rescinded  the  offer. 

Mr,  Booth  told  us  that  this  was  a  bad  settlement  that  was  not  in  the  best 
interest  of  the  government  b\it  that  it  was  done  on  behalf  of  a  "friend"  of 
Mr.  Vladeck. 


GAOnSl-nA  BCFAbloiprapir  Madam  SettteMBto 


190 


Appendix  II  

Investigation  of  HCFA'sa996  Seltleme^ 
Hospital 


Chronology  of 

Overpayment 

Determination 


Between  1983  and  1993.  a  pfx)vider  hospital  submitted  cost  reports 
claiming  reimbursement  for,  among  other  costs,  bad  debts  without 
maintaining  the  proper  bad  debt  doomientation.  In  each  year  that  the 
hospital's  fiscal  tntermediaiy  disallowed  these  costs,  the  hospital  appealed 
the  disallowance  to  the  Provider  Reimbursement  Review  Board  (PRRB). 
Over  the  11 -year  period,  the  fiscal  intermediaiy  had  disallowed 
approximate^  $155  million  in  costs  and  withheld  that  money  from  the 
hospital's  future  claims  administratively  to  recover  the  disallowances  that 
Included  costs  for  bad  debts  and  graduate  medical  education  costs.  As  of 
1996.  the  PRRB  had  not  heard  the  appeals  on  bad  debt  matters:  but 
hearings  had  been  scheduled  and  both  the  hospital  and  the  fiscal 
Intermediary  were  preparing  for  litigation. 

According  to  interviews  and  documents.  In  early  1993  the  then  Chairman  of 
the  Board  of  Directors  of  the  hospital  contacted  William  Toby,  HCFAs  then 
Acting  Administrator,  to  discuss  the  outstanding  PRRB  appeals  for 
graduate  medical  education  costs.  The  issue  of  disallowed  bad  debt  claims 
was  addressed  later  and  became  the  substantive  aspect  of  the  final 
settlement  Bruce  Vladeck  was  nominated  to  be  HCPA  Administrator  on 
April  28, 1993.  His  financial  disclosure  forms  show  that  Mr.  Vladeck  was  a 
member  of  the  hospital's  Board  of  Directors  until  April  1993  and  was 
appointed  HCPA  Administrator  on  May  26, 1993. 

On  May  25. 1993,  the  then  Chairman  of  the  Board  of  Directors  of  the 
hospital,  accompanied  by  his  \^ce  President  for  Finance  and  Capital/Chief 
Financial  Officer  and  an  Assistant  Vice  President  for  Corporate 
Reimbursement  Services,  met  in  Washington,  D.C..  with  Mr.  Toby;  Thomas 
Ault,  HCFA's  then  Deputy  Director  of  Policy  Development;  and  Darrell 
Grlnstead,  HCFA's  then  Chief  Counsel  The  hospital  presented  its  issues 
and  concerns  about  the  outstanding  appeals  on  graduate  medical  education 
costs  as  a  result  of  its  claimed  higher  graduate  medical  education  costs. 
Between  July  1993  and  April  1995.  the  hospital,  HCFA.  and  the  fiscal 
intermediaiy  had  numerous  meetings  and  discussions  and  exchanged 
correspondence  on  how  to  resoh^e  the  outstanding  graduate  medical 
education  issues.  According  to  the  hospital's  Assistant  Vice  President  for 
Corporate  Reimbursement  Services,  it  is  common  practice  for  the  hospital 
to  use  political  Influence  or  interference  vtdth  HCFA  to  achieve  resolution 
to  disputes  if  the  hospital  Is  not  satisfied  with  the  fiscal  intermediary. 
Mr.  Ault  recalled  meeting  with  the  hospital  and  stated  that  graduate 
medical  education  was  an  Issue  for  which  HCFA  had  disputes  with  many 
providers  because  HCFA  had  failed  to  issue  graduate  medical  education 
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reguiatiois  in  a  timely  manner  pursuant  to  legislation  that  had  been 
implemented  several  years  earlier. 


Initiation  and 
Negotiation  of 
Settlement 


On  Januaiy  19. 1996,  the  hospital's  Vice  President  for  Finance  and 
Capital/Chief  Financial  Officer  wrote  a  memorandimi  to  the  hospital's  then 
Chairman  of  the  Board  of  Directors,  The  memorandum  listed  the  subject  as 
•Further  Details  for  HCFA  Meeting.'  addressed  the  Issues  under  appeal, 
and  discussed  the  matters  in  what  appears  to  be  a  briefing  document  prior 
to  a  meeting  with  HCFA.  Charles  Booth,  HCFA's  then  Director  of  Hospital 
Policy,  toid  us  that  a  hospital  official  had  advised  him  that  the 
meraorandtira  was  written  in  preparation  for  a  meeting  on  the  appeals 
Issues  between  the  hospital's  then  Chairman  of  the  Board  of  Directors  and 
Mr.  Vladeck.  According  to  a  note  from  Mr.  Booth  to  a  HCFA  r^onal  staff 
person,  the  hospital's  then  Chairman  of  the  Board  of  Directors  gave  the 
January  19, 1996,  memorandum  to  then  HCFA  Administrator  Bruce  Vladeck 
during  a  meeting.  Based  upon  interviews  and  documaits,  this  meeting 
occurred  sometime  between  Jamiary  19, 1996.  and  February  16, 1996. 
According  to  the  hospitals  then  Chairman  of  the  Board  of  Directors,  the 
chairman  tad  met  with  Mr.  Vhdeck  However,  the  chairman  remembered 
ridther  discussing  the  appeals  issues  nor  giving  the  January  19, 1S96, 
memorandum  to  Mr.  Vladeck.  Fxnther.  the  hospital's  Vke  President  for 
Finance  and  Cai^talA^lhlef  Fmanda]  Officer  did  not  recall  this 
memorandum.  Notes  taken  by  a  fiscal  Intermediary  official  present  during 
the  first  settlement  negotiation  meeting,  which  took  place  later,  stated  that 
Mr.  Vladeck  had  met  with  the  hospital's  then  Chairman  of  the  Board  of 
Directors  on  the  appeals  issiies.  According  to  Mr.  Booth,  sometime 
between  January  19.  1996,  and  February  16,  1996,  Mr.  Vladeck  instructed 
him  to  make  a  settlement  with  the  hosphaL 

OnAprillS.  1996.  Mr.  Booth  and  otiiCT  HCFA  officials  ro^  In  HCFAi 
Central  Office  with  the  hospital's  Vice  President  for  Finance  and 
Capltal/Chief  Financial  Officer,  the  Assistant  Vice  President  for  Corporate 
Reimbursement  Senrlces,  and  another  senior  staff  member  to  discuss  the 
Issues  and  a  potential  resohjtion  to  the  appeals.  The  hospital  prepared  an 
agenda  of  the  outstanding  discussion  issues  that  includ^  the  PRRB 
appeals  and  bad  debts. 

The  hospital  produced  to  us  another  agenda  entitled  "HCFA  MEETING' 
dated  June  10. 1996,  which  lists  item  H  as  "STOP  PRRB  HEARINGS  AND 
NEGOTIATE  ITEMS.* 
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On  June  13. 1996,  the  hospital's  Vice  President  for  Finance  and 
Capital/Chief  Flmuidal  Officer.  Asdstant  Vice  President  for  Corporate 
Reimburs^ent  Service  and  anodier  senior  staff  member  met  again  with 
Mr.  Booth— tbis  time  at  HCPA^  regional  ofRce— to  n^otiate  a  settlement 
with  fiscal  intermediary  representatives  present 

On  June  21, 1996.  the  flscal  intermediary  prepared  a  financial  spreadsheet 
calculating  the  bad  debt  settlement  amount  by  using  a  percentage  used  in  a 
prior  bad  debt  settlement  with  the  hospital.  The  resulting  calculation  would 
have  had  HCFA  release  $42  million  to  the  hospital  for  the  bad  debts 
disallowed  and  withheld.  Mr.  Booth  could  not  explain  to  us  how  the 
amount  almost  doubled  to  $82  million  in  the  final  setdement. 

According  to  Mr.  Booth,  Mr.  Vladeck  informed  Mr.  Booth  that  he 
(Mr.  Vladeck)  'had  to  tell  the  sixth  floor  something,'  referring  to  the 
location  of  the  offices  of  the  Secretary  ci  Health  and  Human  Services 
(HHS).  of  which  HCFA  is  a  component  Mr.  Booth  told  us  that  it  was  his 
understanding  that  the  settlement  was  to  be  made  based  upon  orders  firom 
persons  in  supervisory  positions  to  Mr.  Vladeck.  Mr.  Booth  told  us  that 
Mr.  Vladeck  had  r»|uired  him  to  give  brleflngs  every  3  to  4  weeks  on  the 
status  trf  the  settlement  At  one  point  in  July  1996.  Mr  \Tadeck  e-mailed 
him.  complaining  that  the  settlement  was  taking  too  long  to  accomplish. 
Mr.  Booth  advis^  Mr.  Vladeck  that  speeding  up  the  settlement  process 
could  cost  HCFA  an  extra  $8  million  to  $10  mlili(»i.  In  response. 
Mr.  Vladeck  suggested  'that  time  was  more  important  than  money*  and 
instruaed  him  to  move  faster. 

Kevin  Thurm,  the  then  Chief  of  Staff  to  the  HHS  Secretary  and  the  current 
Deputy  Secretary.  HHS.  told  us  that  he  had  instructed  Mr.  Vladeck  to  ask 
about  the  hospital's  outstaiKUi^  disputed  claims  because  Mr.  Thurm  had 
received  an  inquiiy  from  a  Monbo-  of  Congress.  This  Member  bad  told 
Mr.  Thurm  that  be  was  concerned  that,  due  to  Impending  budget  cuts,  the 
hospital  would  curtail  Its  services.  Mr.  Thurm  told  us  that  he  was 
concerned  about  this  and  spoke  to  Mr.  Vladeck  on  several  occasions  to 
determine  the  status  of  the  situation.  He  made  his  concern  dear  to 
Mr.  Vladeck. 

During  July  and  August  1996,  representatives  of  the  hospital,  the  fiscal 
intermedlMy,  and  HCFA,  including  Mr.  Booth,  met  twice  more  and  held 
conference  calls  to  work  out  the  final  details  of  the  negotiated  settlement 
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On  September  24,  1996,  a  Realized  settkment  agreement  was  executed, 
wbereby  the  fiscal  bitemiediaiy  agreed  to  pay  $130  million  of  the  wttiiheld 
overpayments  to  the  hospital  HCFA  agreed  to  accept  $25  million  of  the 
approjdmately  $155  mlUJon  In  ovefpaymenls.'  The  hospital  agreed  to 
withdraw  aD  but  three  of  its  outstanding  PRJRB  appeals.  In  the  setriejnent, 
HCFA  agreed  to  allow  the  hospital  to  continue  to  bill  for  bad  debts 
Indefinitely  into  the  future  without  any  documentation  to  support  its  costs. 
According  to  HCFA  and  fiscal  intermediary  officials,  the  fonnula  used  to 
arrive  at  the  bad  debt  paynaem  for  past  and  future  years  was  developed 
with  no  verified  or  enpirlcal  data. 

One  senior  fiscal  intermedlaiy  official  told  us  that,  based  upon  the 
settlement  agreemeot.  there  is  do  point  continuing  to  audit  the  hospitals 
bad  debts  since  HCFA  had  agreed  to  pay  them  without  documentation  or 
support  This  official  also  told  us  that  this  settlemenl  is  unfair  because  all 
providers  except  this  one  are  required  to  adhere  to  regulations  to  support 
their  costs.  He  also  feels  uncomfortable"  telling  all  other  providers  that 
they  have  to  adhere  to  regulations  while  this  hospital  does  not  A  regional 
HCFA  official  who  participated  In  the  settlement  process  expressed  the 
same  coiKems  to  us  about  wiiat  he  termed  the  settlement's  "pCTp^ulty' 
provision.  He  furttier  stated  that  the  settlement  made  an  effective  waiver  to 
HCFAs  regulations  requiring  the  documentatiOQ  of  costs.  HCFA  maintained 
no  docutnenlatJoo  of  this  settletnect  not  even  the  agreement  Itself. 
Further,  no  attorney  for  the  govemm««  ever  reviewed  this  settlement 
because,  as  Mr.  Booth  told  us,  the  deal  'would  go  up  in  smoke*  had  HCFAi 
OGC  or  the  Department  of  Justice  known  about  IL  Mr.  Booth  also  advised 
that  of  the  three  settlements  he  did  for  Mr.  Yladeck,  dils  was  the  worst 
because  be  said  the  direction  to  s^tle  came  from  the  }^  Secretary's 
office. 


'  Tb*  hospital  receKvd  about  m  fldlte  fv  bad  d^o.  (8  odl^ 

edacatior.  and  S38  rctSSSaa  braican  down  Into  ttumi  other  amounts  for  otim  iaaacs. 


Pa«*9i  CAoma^a-i 


194 


Appendix  in 


Investigation  of  HCFA-s  1997  Selflem 
Hospital 


Chronology  of 

Overpayment 

Determination 


Between  1987  and  1993,  a  provide  hospital  submitted  cost  reports 
claiming  reimbursement  for,  among  o^ier  costs,  bad  debts  without  the 
proper  supporting  documentation.  During  the  1987-93  time  perkx!,  the 
hospitaTs  fiscal  interraedlaiy  disallowed  these  costs.  The  hospital 
calculated  the  reimbursement  impact  of  the  total  appealed  costs  at 
$79.4  million.'  of  which  $50.5  million  was  for  bad  debts.  In  each  year  that 
the  fiscal  intermediary  made  a  disallowance  for  lack  of  documentation  for 
bad  debts,  the  hospital  appealed  the  disallowance  to  the  Provider 
Reimbursement  Review  Board  (PRRB).  As  of  late  1996.  the  PRRB  had  not 
yet  heard  the  appeals.  According  to  fiscal  intermediary  and  r^onal  HCFA 
offidak,  the  hospital's  chances  of  prevaiUi^  in  die  nUlB  hearings  were  not 
good  becajse  the  hospital  could  not  document  Its  bad-d^  a>sts. 
Additionally,  according  to  these  same  t^dals.  every  time  a  PRRB  hearing 
was  scheduled,  the  hospital  requested  a  postponemem  because,  the 
officials  believed,  of  the  Ukely  resulting  loss.  The  hospital  official 
responsible  for  preparing  and  submitting  claims  to  Medicare  told  us  that 
the  hospital  did  not  have  the  documentation  because  of  resource 
UmlUtions. 

According  to  the  hospital  ami  HCFA  officials.  In  fiscal  years  1995-96  and 
1996-97.  die  hospital  had  substantial  buc^  shortfalls. 


Initiation  and 
Negotiation  of 
Settlement 


On  September  10, 1996,  the  hospital  representatives,  while  meeting  with 
HCFA  officials  on  an  unrelated  matter,  asked  HCFA  if  It  could  expeditiously 
settle  the  outstanding  Medicare  appeals  pending  before  the  PRRB  as  a  way 
to  infuse  cash  into  the  hospital  to  avert  a  curtailment  of  its  health-care 
services.  According  to  a  fbm^  r^onal  HCFA  official,  then  HCFA 
Administrator  Bruce  Vladeck  asked  him  to  attaid  a  meeting  with  the 
hospital  representatives  on  Mr.  Vladeck's  behalf  and  report  back  the 
results.' This  former  HCFA  ttfBdal  advfs«l  us  that  he  had  e-mailed 
Mr.  Vlatteck  the  d^alls  of  the  meeting  and  the  hospitaTs  request  r^arding 
the  Medicare  appeals.  Although  we  were  unable  to  dmrin  a  copy  of  die 
actual  e-mail  sent,  this  former  official  was  able  to  Uentify  to  us  his  draft 
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e-mail  to  Mr.  Vladeck  that  was  retained  In  the  HCFA  regional  office  files.  It 
stated  that  the  hospital  had  *a  number  of  'frozen'  Medicare  appeals 
pending.  If  given  a  priority  through  the  appeal  system,  the  ones  that  (the 
hospital]  "wins'  would  provide  the  necessary  funding.'  As  a  result,  HCFA 
requested  information  from  the  hospital  r^ardlng  the  appeals. 

On  September  12, 1996,  HCFA  and  the  hospital  officials  held  a  conference 
call:  and  on  September  26. 1996,  the  hospital  responded  in  writing  to  issues 
raised  during  the  conference  calL  The  hospital  wrote  to  HCFA's  Central 
Office  providing  specific  information  on  the  outstanding  appeals  r^arding 
its  request  "for  expediting  administrative  resolutions  through  [the 
hospital's]  fiscal  intermediary.*  R^onal  HCFA  staff  advised  that  they  had 
instructed  the  fiscal  intermediaiy  to  attempt  to  adralnistrattvefy  resolve  the 
appeals  with  the  hospital  However,  regional  HCFA  and  fiscal  intermediary 
officials  determined  that  an  'administrative  resolution"  was  inconceivable 
since  the  hospital  was  unable  to  document  its  costs. 

On  October  1 7. 1996,  a  HCFA  r^onal  staff  person  faxed  the  fiscal 
Intermediary  a  request  to  evaluate  information  that  the  hospital  had 
furnished  to  HCFA  regarding  the  outstanding  appeals  Issues.  The  fax 
coversheet  stated  'Need  Information  for  Bruce  Vladede'  On  October  21, 
1996.  the  fiscal  intermediary  faxed  and  sent  a  response  to  the  October  17 
HCFA  request  with  information  that  demonstrated  that  the  hospital  had 
numerous  bad-debt  appeals  outstanding  and  had  sought  postponements  to 
its  scheduled  PRRB  hearings  on  these  matters.  On  October  21. 1996,  there 
was  also  a  conference  call  between  HCFA  and  the  hospital  officials.  On 
October  24. 1996,  a  HCFA  regional  staff  person  faxed  the  hospital's  Director 
of  Finance  a  handwritten  memorandum  stating  that  the  hospital  and  the 
fiscal  Intermediary  needed  to  reconcile  the  documentation  differences 
between  the  hospital  and  the  fiscal  intermediaiy  and  that  HCFA  needed  to 
be  satisfied  that  the  hospital  and  the  fiscal  intermediary  were  working 
toward  an  administrative  resolutioa  On  November  6, 1996.  the  hospital's 
Assistant  Director  of  Administrative  and  Financial  Services  wrote  to  HCFA 
providing  additional  documentation  on  the  appeals  issues.  According  to 
HCFA  and  the  hospital  officials  as  well  as  agendas  given  to  us  by  the 
hospital,  there  M^re  a  number  of  meetings  and  conference  calls  between 
HCFA  and  the  hospital  on  an  unrelated  matter  but  In  v/hich  the  appeals 
issue  was  discussed.  HCFA  and  the  hospital  officiab  also  told  us  that 
Mr.  Vladeck  had  participated  in  many  of  these  meetings,  but  we  were 
unable  to  determine  the  ones  in  which  he  had  participated. 
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On  Noveniber  14, 1996,  Charles  Booth.  HCFA:s  then  Director  of  Hospital 
Policy  e-malled  HCFA  re^onal  management,  advising  that  he  had  been 
asked  to  look  at  the  appeals  issues.  He  factha  stated  that  over  3  years  prior 
to  this,  the  hos{^  had  made  a  similar  request  to  HCFA  but  HCFA  and  the 
hospital  'were  unable  to  agree  on  much  of  anythii^.' 

On  November  IS,  1996,  Mr.  Booth  sent  an  e-maU  to  the  HCFA  R^onal 
Office  inquiring  on  the  progress.  In  the  e-mail,  he  wrote, 

'Plhere  msy  be  some  middle  ground  between  the  vaitoua  (fiscal  tatefn>edla/yl  posltluiis 
and  those  of  the  hospital  which  would  allow  the  ho^tals  to  get  soine  nwney  di^ 
(skj  odierwise  recehre  uinll       I  believe  the  Administratar  wants  to  at  least  have  to^^ 
<|uestion  answered.* 

A  HCFA  regional  ofRdal  repUed, 

■(The  fiscal  intermediary)  stated  that  the  appeal  Issues  are  the  result  of  [the  hospital]  not 
providing  the  (fiscal  IntemedUiyJ  with  proper  supporting  documematlon.  [The  hospital] 
has  been  veiy  slow  In  provMtng  the  necessary  documentation.  They  have  also  postponed  a 
PRKB  hearli%  on  some  of  those  appealed  Issues ....  At  dtis  polnL  I  don't  know  what  more  the 
(fiscal  intennedlaiy]  can  do  to  accelerate  the  resolution  of  these  Issues.  (The  hospttal's] 
tnabtll^  to  provide  proper  supporting  documentatkm  appears  to  be  the  bottleneck.* 

During  a  Novonber  21. 1996v  conference  call  between  the  hospital  and 
HCFA.  the  hospital  was  advised  that  Mr.  Booth  would  be  taking  the  matter 
over  from  the  HCFA  R^onal  Office  to  pursue  a  settlement  on  the  appealed 
issues. 

On  November  27, 1996,  Mr.  Booth  ennalled  tfie  Regional  Administrator 
stating,  *I  liclicve  Bruce  Vladeck  hopes  we  can  move  this  process  fester 
than  [the  fiscal  intermediaryl  will  because  of  tiie  lack  of  good 
docum«itatk>o.'  On  November  29, 1996,  the  Associate  R^ional 
Administrator  sent  an  e-mail  to  the  Regional  Administrator  advising. 
*I  don't  know  what  [Mr.  Booth]  tfiinks  we  can  'o^otiate'  but... without 
additional  documentation  from  providers  [the  fiscal  intomediary]  cannot 
go  further.'  Minutes  later,  the  R^onal  Administrator  sent  an  e-mail  to 
Mr.  Booth  stating.  'Can  we  talk  about  what  you  have  in  mind  for  moving 
this  along?  Tve  had  discussions  with  [regional  staff]  and  don't  know  what 
can  be  suggested  given  what  they  told  me  about  the  lack  of  documentation 

the  providers.'  According  to  HCFA  officials  we  interviewed,  the  only 
assistance  tliat  HCFA  could  provide  to  the  hospital  woukl  be  to  repriorltlze 
the  scheduled  PRRB  hearings  so  tliat  the  hospital  would  go  ahead  of  odier 
scheduled  providers  for  die  hearing.  According  to  these  officials,  it  was 
imheard  of  to  'sulivert'  the  appeals  pnx:ess  complete^. 
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On  December  2,  1996,  the  hospital  sent  an  e-mail  to  the  HCFA  regional 
oi&ce  with  additional  information  r^^ardlng  the  appeals  issues.  On 
Decetraber  3, 1996.  HCFA:s  Regional  Office  forwarded  this  information  to 
Mr.  Booth  at  the  HCFA  Central  Office.  On  December  19. 1996.  a  HCFA 
reglorml  staff  p&3on  e-mailed  Mr.  Booth  advising  whom  he  should  contact 
at  the  hospital. 

On  December  30, 1996,  the  hospital's  Director  of  Program  Reimbursement 
teleconferenced  with  Mr.  Booth,  who  requested  additional  information  on 
the  Medicare  appeals. 

According  to  a  memorandum  writtoi  on  or  about  January  8. 1997,  by  the 
hospital  s  Director  of  Program  Reimbursement,  Mr.  Booth  notified  the 
hospital  ofBtlals  that  Mr.  Booth  was  "delated  the  authority  to  negotiate 
settlements  regarding  Medicare  appeals  with  [the  hospital]*  and  '...wiQ 
identify  several  Issues  that  he  would  be  willing  to  negotiate.*  The  hospital's 
Director  of  Program  Reimbursement  told  us  that  this  conversation  may 
have  occurred  In  December  1996. 

On  January  9, 1997,  the  hospltaTs  Director  of  Program  Reimbursement  sent 
Mr.  Booth  the  additional  Information  requested  during  the  December  30, 
1996.  telephone  call  The  hospital's  Director  of  Program  Reimbursement 
also  wrote,  *..  .1  would  like  to  thank  you  for  yesterday's  assistance  In 
drafting  a  status  for  our  Board  r^arding  HCFA's  commitment  to  the 
project,  and  your  willingness  to  negotiate  appeal  resolutions....' 

On  January  15, 1997,  Mr.  Booth  faxed  a  letter  to  the  fiscal  Intermediary 
requesting  additional  Information.  He  wrote,  'At  this  point.  I'm  trying  to 
Identify  which  issues  may  be  ripe  for  some  sort  of  settlement  before  I  try  to 
negotiate  any  specific  deal  Anything  you  want  to  tell  me  will  be 
appreciated  and  will  be  kept  confidential  if  necessary.* 
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AccordiQg  to  memorandums  written  by  the  hospital's  Director  of  Program 
Reimbursement,  on  January  29, 1997.  Mr.  Booth  teleconferenced  with  die 
hospital's  Director  of  Program  Rdmbursement  to  discuss  the  issues  for  the 
settlement  On  February  12. 1997.  Mr.  Booth  teleconferenced  again  with  the 
hospltaTs  Director  of  Pribram  Reimbursement  and  discussed  a  financial 
schedule  that  identified  over  $50  million  in  bad  debts  between  fiscal  years 
1986-87  and  1996-97.  The  memorandum  states  that  Mr.  Booth  asked  the 
hospital  for  an  initial  setdement  offer  and  that  the  hospital  advised  it  was 
waiting  for  HCFAs  initial  offer.  The  hospital's  Director  of  Program 
Reimbursement  told  us  that  he  beUev^  that  the  calculated  $79.4  million  of 
disallowances  In  dispute  'could  be  considered  the  initial  offer*  to  HCFA. 
On  February  18. 1997,  Mr  Booth,  w^iose  title  had  changed  to  Acting  Deputy 
Director.  Bureau  of  Pdicy  Development  teleconferenced  with  &te 
hospital's  Director  of  Program  Reimbursement  and  offered  to  settle  by 
pa^ng  the  hospital  $.51  million  in  withheld  funds,  with  certain  stipulations.' 
However,  according  to  Mr.  Booth,  the  hospital  had  already  learned  of  the 
offer  fi-om  Mr.  Vladeck.  who  apparendy  contacted  higher-level  hospital 
officials.  Mr.  Booth  advised  that  he  had  briefed  Mr.  Vladeck  on  the  status  of 
the  negotiations  and  told  Mrr  Vladeck  that  he  (Mr.  Booth)  would  be  offering 
to  settle  for  $51  millkin.  Mr.  Booth  told  no  one  else  of  this  offer  before 
contacting  the  hospital  However,  when  he  contacted  the  hospital  he  was 
told  that  th^  already  knew  of  the  offer. 

The  fiscal  intermediary's  Manager  for  Medicare  told  us  that  the  HCFA 
Regional  Administrator  had  contacted  her  sometime  in  late  Februaiy  or 
early  March  and  told  her  that  there  'was  a  very  important  special 
arrangement"  that  HCFA  was  working  out  with  the  hospital. 

On  or  about  March  3, 1997.  Mr.  Booth  faxed  a  copy  of  a  draft  settlement 
agreement  to  the  fiscal  intermediary  and,  on  or  about  the  same  date, 
transmitted  a  copy  to  HCFAs  R^onal  Office  for  comments.  On  March  4, 
1997,  the  fiscal  intermediary  faxed  a  note  to  HCFA's  R^onal  Office 
advising  that  it  had  no  comment  on  the  draft  settlement  agreement  A 
March  5, 1997.  note  written  by  the  fiscal  Intermediary's  Manager  for 
Appeals  to  her  supervisor  indicates  that  the  fiscal  intermediary  had  no 
comments  on  the  draft  because  the  fiscal  intermediary  did  not  know  how 
the  hospital  had  calculated  the  appeals  reimbursement  impact.  Mr.  Booth 


'  These  stlpu!atiO!»       that  the  hospltai  withdraw  Itt  ^>peals.  not  use  the  seUlen^ 
precedent  r<r  resolving  other  appeals,  and  not  use  in  other  negotiatioas  any  potential 
resolutions  discussed  but  not  settled. 
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advised  that  no  written  response  was  necessary.  Fiscal  intermediaiy 
managonent  told  us  that  they  did  not  think  the  settlement  was  appropriate 
because  It  "subverted  the  PRRB  process.'  They  said  It  was  thus  unfair  to 
other  providers  that  have  to  go  through  this  process.  According  to  the 
management,  they  told  this  to  Mi.  Booth  who  replied,  "HCFA  was  looking 
into  It* 

On  March  6, 1997,  the  Manager  for  Program  Safeguards  for  the  regional 
office  wrote  an  e-raall  to  Mr.  Booth  on  behalf  of  the  Associate  Regional 
Administiaton 

"As  we  discussed  carilcr  in  our  phone  caD  wHh  you.  we  have  some  major  concerns  with  an 
agreemeitt  of  this       It  appeara  tlds  is  a  p(^tic«l  actioa  «i  the  part  of  (the  hospital]  to 
arcunrvem  Medicare  requirements  and  undermine  the  Medicare'^  admtnlstrittve  resolution 
process.  It  seu  a  bad  pr«^eiKe  (sfc:]  especially  since  (the  hospital)  has  beo)  a 'pn^ttem 
chlkf  for  >«ars  and  years.  Purtbernxire,  based  on  our  discussions  with  (the  fiscal 
lntennedlai>]  al>out  some  of  these  appeal  issues,  the  basic  di^te  between  (the  hospital] 
and  the  [fiscal  Intermediary]  Is  one  of  record  keeping  and  bilUng  requirements  (or  the  lack 
of  supporting  documentation) ,  rather  than  a  difTerence  in  policy  interpretation.  There  is  a 
good  likelihood  that  (the  fiscal  tatennedlary]  will  prevail  on  most  of  these  issues.  If  and 
when  the  Issues  are  heard  by  the  PRRB  ({the  hospkal]  keeps  postponing  the  hearing,  we 
believe  because  they  know  they  do  NOT  have  documentation  and  know  they  wiO  not 
prevail). 

•Therefore,  we  believe  tfata  agreement  is  not  in  Metflcare's  best  interest  If  a  aettleuwit  is  In 
HCFAj  best  Interest,  we  strongly  ertcourage  you  to  have  the  PRRB  appeals  moved  forward 
to  resolve  these  issues.  If  k  is  in  HCFA's  best  interest  to  Federal  funding  to  [the  hospital], 
we  suggest  you  consider  a  block  grant,  ORD  project  or  some  other  means  that  does  not 
require  [the  fiscal  intermediary!  or  Medicare  staff  to  subvert  or  drcumvent  Medicare 
regulatkm. ...  We  beHeve  this  b  not  consistent  with  our  fiduciary  responsibility  to  protect 
the  Interestt  of  our  customers,  the  Medicare  beneficiaries. 

"Wb  also  do  not  b«)t€ve  the  seoienienf  will  permanently  resolve  the  underlying  issue  thai 
(the  hospital]  cannot  or  will  not,  maintain  the  records  required  of  alJ  other  Medicare 
provideis.  What  wil  I  happen  to  cosu  and  dains  fbr  subsequent  periods  of  tlnie?  TMs 
selilemera  does  not  reqidre  [dM  bospitaf]  to  nwet  Medcare  record  keeping  requirements  In 
the  future,  or  tose  the  resulting  Medicare  reimbursemott  Wm  HCFA  be  fkdng  another 
'settlement' of  this  type  h)  8  to  M)  years  from  now?  Medkare  Is  offetlng  to  pay  S51  nrillkm  In 
the  settlement  What  Is  (the  hospital}  gMng  in  rettrn -•  Ceasing  to  appeal  issues  they  realty 
don't  want  tite  PRRB  to  hear  because  they  know  they  don't  have  documentation  and  cannot 
prevail?  In  our  oplnloa  unless  Medicare  can  get  some  agreement  that  (the  hospUal]  in  the 
future  win  meet  Medicare  documentation  requirements  or  not  claim  the  costs,  this  is  not  a 
settlement  where  both  parties  realize  some  benefk.  It  Is  more  of  a 'grant' and  should  be 
called  that  without  the  compromise  being  called  a  Medicare  reimbursement  settlement' 
under  Medicare  regulattons.* 


Page  45 
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Lastly,  after  writing  some  specific  questions  to  terms  and  clauses  in  the 
agreement,  the  Manager  for  Program  Safeguards  asked  if  the  clause  '[the 
hospital]  and  HCFA  agree  not  to  disclose  the  tarns  of  this  Agreement'  was 
needed. 

On  March  7, 1997.  Mr.  Booth  replied  by  stating  that  the  hospital  had 
implemented  a  new  system  for  tracking  and  claiming  bad  debts  since  this 
was  the  majority  of  the  settlement.  He  also  wrote  that  if  the  hospital  does 
'not  develop  a  good  system  for  bad  dd)ts,  we  may  have  similar  problems  in 
several  years.  We'll  see."  HCFAis  Manager  for  Program  Saf^uards  for  the 
region  and  other  HCFA  r^onal  staff  told  us  that  Mr.  Booth  never 
addressed  the  overall  concerns  of  regional  management  that  the  settlement 
subverted  the  appeals  process.  The  regional  Manager  for  Program 
Safeguards  also  advls^  that  on  at  least  one  occasion  when  this  concern 
was  discussed  with  Mr.  Booth,  he  told  them  that  he  was  acting  under  the 
direction  of  HCFA  Administrator  Bruce  Vladeck  to  get  the  matter  resolved 
and  to  get  money  to  the  hospital. 

On  March  7. 1997.  HCFAs  regional  Manager  for  Program  Safeguards  wrote 
another  e-mail  to  Mr.  Booth,  advising  that  the  nondisclosure  provision  of 
the  draft  settlement  might  violate  a  newly  enacted  state  law:  therefore 
HCFAJs  OGC  should  'ensure  this  is  ok  with  State  laws.'  According  to  the 
regional  Manager  for  Program  Safeguards,  Mr.  Booth  never  responded  to 
the  manager's  concerns  on  this  matter.  Mr.  Booth  told  us  he  never  brought 
this  matter  or  the  settlement  to  OGC.  He  also  told  us  that  while  it  was 
'clear'  to  him  that  the  r^on  would  not  have  'gone  around  the  [PRRB] 
process"  it  was  also  'clear"  to  him  "that  (Mr.)  Vladeck  wanted  to  go  around 
the  [PRRB]  process.*  He  also  said  that  Mr.  Vladeck  had  advised  him  that 
although  he  (Mr.  Vladeck)  wanted  the  settlement  done,  it  was  not  as  time 
sensitive  as  the  settlement  for  another  provider.  This  other  provider  is  the 
hospital  discussed  In  appendix  IL 

On  March  21, 1997.  the  settlement  was  finalized:  and  on  March  25. 1997, 
Mr.  Booth  directed  the  fiscal  intermediary  to  pay  the  hospital  $51  miUton. 
Therefore  HCFA  agreed  to  accept  $28  million  of  the  $79.4  million  in 
overpayments.  The  finalized  settlement  retained  the  nondisclosure  clause, 
and  no  terms  were  added  to  require  the  hospital  to  meet  Medicare 
requirements  in  the  future. 

On  April  1. 1997,  the  hospital  sent  a  letter  to  the  PRRB  withdrawing  the 
appeals.  On  April  28, 1997,  the  director  of  the  hospital  sent  a  letter  to 
Mr.  Vladeck  thanking  him  for  his  "considoation  and  support"  and 


GAOAJSHXM  HCFASiIiqmiperMedlcMre  Settlements 


201 


commending  Mr.  Booth  for  the  "expeditious'  manner  In  which  Mr.  Booth 
had  negotiated  the  settlement 

On  Afffll  7, 1997,  Mr.  Vladeck  sent  a  menorandum  to  Kevin  Thurm.  Deputy 
Secretary.  HHS,  advising  him  of  the  settlenent  It  stated, 

"You  will  recall  we  settled  several  outstanding  issues  with  [the  hospital  dbcussed  in  ipp.  11] 
last  Sujniner  [slcl.  We  dJscovered  a  few  months  ago  there  were  several  similar  Issues  with 
hospitals  owned  and  operaed  by  [the  hospital].  Just  as  with  the  [1996  settleawit  In  app, 
n] ....  we  found  1 1  beneficial  to  s«tle  many  of  these  Issues.  My  staff  infonns  me  tha  t  in 
exchange  for  their  agreement  to  not  punue  these  issues  through  the  appeals  process,  we 
have  instructed  our  Intennedlaiy  to  pay  [the  hospital]  S51 ,000,000.  Both  we  and  the  [the 
hospital]  oSdais  are  pleased  with  this  resuk.' 

Mr.  Thurm  told  us  that  he  had  no  recollection  of  this  matter  before 
reviewing  this  memorandum  prior  to  his  interview  with  us.  Other  than  the 
memorandum,  he  said  he  still  had  no  recoDectlon  of  this  matter.  The 
Director  of  Health  Services  for  the  hospital  placed  Mr.  Thurm  at  one  of  the 
me«ings  with  the  hospital  and  HCFA. 

The  Manager  of  Medicare  for  the  fiscal  Intermediary  told  us  that  HCFA 
wanted  the  settlement  kept  *hush  hush'  so  that  other  providers  would  not 
know  there  was  a  "bypass  to  the  PRRB'  process.  However,  the  fiscal 
Interraediaiy  never  questioned  HCFA  on  this  because  it  reports  to  HCFA 
and  "have  to  do  as  they  are  told.'  Therefore  the  fiscal  intermediary  did  the 
work  as  ordered.  Fiscal  intarnediary  management  also  told  us  they 
expressed  their  concerns  to  Mr.  Booth  and  HCFA  regional  staff,  stating  to 
them  that  making  a  settlement  that  'subverted  the  PRRB  process"  would  be 
"precedent  setting.'  The  fiscal  Intermediary  also  told  them  that  all 
pnividers  should  be  treated  eqtially  and  that  making  such  a  settlement 
wouW  be  unfair  to  oth«-  providers,  especially  since  other  providers  ask  this 
fiscal  intermediary  for  settlements  that  compromise  the  overpayment  and 
the  fiscal  Intermediary  always  refuses.  The  fiscal  intermediary  advised  us  it 
is  not  ctwnfortable  with  treating  providers  differently,  especially  when  It 
tells  other  providers  that  all  providers  are  subject  to  the  same  rules  and 
process  no  matter  how  onerous.  HCFAs  response  was  that  it  (HCFA)  was 
asking  for  documentation  and  was  'looking  into  it"  Fiscal  intermediary 
management  also  told  us  that  th^  bad  asked  Mr.  Booth.  "Why  do  we  have 
to  do  this?"  referring  to  the  settlement  since  all  providers  make  claims  for 
bad  debts  and  the  hospital  should  be  treated  no  differently.  The  fiscal 
ixTtennedlaiy  toW  us  that  Mr.  Booth's  response  was  'HCFA  is  working  on 
this.'  The  fiscal  Intennediary's  Manager  of  Medicare  toid  us  that  this  ts  the 
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only  settlement  of  Its  kind  that  she  knows  of  In  30  years  of  administering 
the  Medicare  program  as  a  contractor. 

The  hospital's  ofRcials  told  us  that  this  was  the  only  settlement  that  the 
hospital  had  done  in  which  they  did  not  have  to  document  their  costs  to  the 
satisfaction  of  the  fiscal  Intermediary. 

No  attorney  for  the  government  ever  reviewed  this  settlement  because 
Mr.  Booth  knew  that  this  deal,  among  others,  'would  go  up  in  smoke'  if 
either  OGC  or  Justice  became  Involved.  Mr  Booth  also  acknowledged  to  us 
that  this  was  a  bad  settlement  not  made  in  the  best  Interest  of  the 
government 

The  HCFA  regional  management  whom  we  interviewed  stated  that  they 
viewed  this  settlement  as  a  subversion  of  Medicare  r^ulatlons  and 
procedures,  that  It  set  bad  precedent,  and  that  they  "had  never  before  heard 
of  such  a  settlement.'  According  to  one  HCFA  regional  management 
official,  this  ofncial  had  obtained  the  GAO  Fraud  Hotline  telephone  number 
at  the  time  of  the  settlement  and  every  day  for  the  last  2  years  the  official 
had  thought  about  calling  to  report  the  settlement  as  a  fraud  matter  to  be 
investigated. 
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Chronology  of  HCFA        ^  December  3. 1992.  the  fiscal  Intennedlary  coraptetwl  an  audit  of  a 
Pfifar^l  trf  ^ncHr>a  pfovid^  hosphal's  cost  repom  loT yeais  1983  thfoiigji  1991  and  drafted 

Keierrai  lO  JUSnce  Notices  of  Program  Reimbursements  (NPR)  for  this  period  reflecting 

approximately  $58  miUioa  in  overpayments  due  to  HCFA. 

On  January  5. 1993.  Darrdl  Grlnstead.  HCFAs  then  Chief  Counsel,'  spoke 
with  the  Department  of  JtKttce*  and  advised  that  the  revised  overpayment 
estimate  was  $50  miUioa  Notes  taken  by  a  Justice  attorney  indicate  that 
Mr.  Grinstead  advised  that  the  hospital  was  *  wUUng  to  pay  a  token  amount* 
but  had  no  resources  to  pay  and  that  n^otiatlon  discussions  could  fall 
apart  as  a  result.  The  note  went  on  to  say  that  ^  then  Secr^aiy,  HHS, 
Louis  SuUtvan.  bad  become  personally  Involved  in  the  process,  was 
'pushing  for  resohition,'  and  'wants  immediate  action  and  may  call  the 
attorney  general These  issues  were  also  written  about  in  an  internal 
Justice  newsletter. 


In  a  Janutfy  11, 1993,  least,  the  hospital's  president  wrote  to  Secretary 
Sullivan  that  the  hospital  had  received  the  fiscal  intermediary's  draft  NPRs, 
which  amounted  to  a  S57-mIUlon  overpayment  wife  a  required  immediate 
hmip  sum  p^'ment  of  $45  millioa  The  hospital  also  stated  that  it  did  not 
have  the  financial  ability  to  repay  the  overpayment  and  requited  that  HHS 
accept  the  hospital's  proposed  s^emot  with  HCFA  on  the  overpayment 
The  hospital's  president  offiBred  to  pay  $3  million  over  3  years.  On  January 
1 1 . 1993.  an  attorney  for  HCFA  also  sent  a  note  to  Mr.  Grinstead  with  an 
'update.'  The  attorney  also  attached  draft  copies  of  a  settlement  agreement 
between  HCFA  and  the  hospital  and  a  background  document  for  HCFAs 
then  Acting  Administrator  Wmiam  Toby  and  Secretary  Sullivan,  The  drafted 
settlement  agreement  accepted  the  terms  offered  t>y  the  hospital's 
president 


'  Mr  Grimtevi  retired  in  1997. 

'  Accordkig  to  ii«»Tial  Juidce  doctuaents.  Mr.  Griimaad  spoke  with  in 
Ca(iiiBen:dalLJdgatlonBrtacfa.ClvflDMrioo,taaietlineinAug.  l992todbicimapatBnlial 
icfeml  of  a  Medicare-ovcrpayiMnc  settleniem  wtih  ■  iMSfri^ 

*  On  I>«c  31,       theltoapiUl  wntetolAdiHayts.  IU:FA!i>kXtagD^^ 

«adoafa«  a  copy  of  ■  <M  lette  the  boipfed  wBi  prapoiiiiK  to  send  to  Chen  HHS  Secret 
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On  January  13. 1993.  Mr.  Grlnstead  caDed  Justice  and  advised  that  he  would 
fax  an  advance  copy  of  the  HCFA  referral  letter  In  which  HCFA  reipiested 
Justice  approval  for  the  compromise  of  clahns  of  the  hospital  According  to 
a  Justice  note,  Mr.  Grlnstead  asked  a  Justice  attorney  how  quiddy  Justice 
could  'turn  thte  around*  and  if  tfie  proposed  settlement  'would  run  into  any 
buzzsaws  [sic]'  at  Justice. 

Mr.  Grlnstead  told  us  that  this  case  had  to  be  referred  to  Justice  for 
approval  because  there  was  an  ability-to-pay  issue  and  the  claim  exceeded 
$100,000.  He  opined  that  a  claim  exceeding  $100,000  is  still  in  the 
Jurisdiction  of  the  HHS  Secretaiy  while  under  administrative  appeal  and 
not  subject  to  the  Federal  Claims  Collectlcm  Act,  unless  HCFA  seeks  a 
ccmqMtMnlse  settlement  for  reasons  rdated  to  a  provider's  inability  to  pay 
or  to  litigation  risk.  He  bdieved  that  in  these  cases  the  settlement  matters 
went  beyond  the  Secretary's  jurisdiction  and  required  Justice  approval 

On  January  14, 1993,  Mr.  Grlnstead  sent  the  formal  referral  letter  requesting 
approval  to  compromise  the  $58-million  debt  for  $3  million  to  Justice. 
Mr.  Grlnstead  virrote  that  HCFA  believed  that  the  hospital's  inability  to  pay 
and  its  potential  closing  if  required  to  pay.  coupled  with  btigaUon  risk, 
provkled  sufficient  reason  to  accept  the  proposed  settlement  offer.  He  also 
wrote  that  the  settlement  vrould  address  future  billing  omcems  because 
the  fiscal  intermediary  had  adjusted  the  current  payments  to  the  hospital  to 
eliminate  any  future  overpayment  Lastly,  he  argued  diat  the  Congress 
would  probably  appropriate  funds  to  cover  the  overpayment  rather  than 
allow  this  institution  to  dose.  The  referral  letter  attached  copies  of  the 
draft  NPRs,  the  draft  settlement  agreement  an  overpayment  summary,  and 
other  related  materials. 

On  April  16. 1993,  the  hospital's  president  wrote  to  Attorney  General  Janet 
Reoo  and  advised  her  thtrt  Justice  had  not  yet  reqionded  to  HCFA's  referral 
for  approval  of  the  settlement  and  had  not  indicated  what  Justice's  position 
might  be:  he  also  mentioned  the  hospital's  desire  to  resolve  this  matter.  He 
requested  a  meeting  witfi  Attorney  General  Reno  or  one  of  her 
representatives  to  present  the  hosjdtaTs  'position  more  fiilly.'  A  copy  of  the 
hospital's  January  1 1  letter  to  Secretary  Sullivan  was  atiached. 

On  April  30. 1993.  the  Assistant  Attorney  General  for  the  Qvil  Division  sent 
a  memorandum  to  the  then  Associate  Attorney  General  advldng  that  the 
hospital's  president  had  written  to  Attorney  Geiteral  Reno  and  that  the 
proposed  settlement  'obviously  can  not  be  Justified  on  any  traditional 
analyds  of  litlgathv  (sk]  risk  and  ability  to  pay  '  Justice  had  heard  nothing 
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from  the  new  administration  at  HCFA  and  was  trying  to  arrange  a  meedng 
to  ascertain  HCFAs  views.  The  Assistant  Attorney  General  suggested  that 
Justice  take  no  action  undl  it  knew  the  views  of  the  new  administration  on 
this  matter. 

Further,  on  April  30. 1993,  a  Justice  attorney  faxed  Mr.  Grinstead  a  draft  of 
Justice's  'evaluation  of  the  proposed  settlement'  as  background  for  a 
scheduled  meeting  with  Mr.  Grinstead  on  May  6.*  In  the  memorandum,  the 
Jxistice  attorney  wrote, 

*/)!rsc  rejection  of  this  offer  does  not  Ksult  In  (die  hospltai]  havli^  to 
immediately— It  merely  forces  [the  hospital]  to  exhaust  its  statutorlty  proWded 
admiiiisttatlve  remedies.  They  may  receive  relief  there.  SecoaaC  HCFA  frequently  enters  into 
extended  repayrnem  schedules  with  providers  who  dononstrate  flnandat  need  and  which 
ovye  HCFA  Cor  Medicare  ov«rp9ymems.  Accepting  that  (the  hospital)  can  only  repay  $1 
miUon  per  year,  there  is  no  reason  offered  that  a  larger  settlement,  spread  over  a  longer 
period  of  Ume.  would  force  (the  hospital]  to  close  its  doors.*  (Emphasis  is  in  the  original.} 

The  Justice  attorney  also  argued  that  if  the  Congress  were  to  appropriate 
funds  to  cover  the  overpayment,  then  the  Medicare  trust  fund  would  be 
reimbursed  (a  significant  fact  ^ven  the  predictions  at  that  time  of 
insolvency  for  the  trust  fund)  and  the  hospital  would  be  able  to  remain 
open.  Ad(fitlonally  the  attorney  opined  that  even  if  ft  iO  recoveiy  were 
imposed  immediately  and  the  Congress  did  not  take  action  on  the  hospital's 
behalf,  the  ho^ltal  would  more  likely  file  for  bankruptcy  protection  than 
dose.  Under  the  hospital's  provider  agreement  with  HCFA.  HCFA  could 
still  recover  the  overpayment  because  in  bankruptcy  matters,  the  provider 
agreement  is  considered  an  executory  contract  that  the  hospital  would 
have  to  either  accept  or  reject.  The  Justice  attorney  reasoned  that  under 
either  scenario.  HCFA  could  make  a  recovery  greater  than  the  proposed 
settlement  And.  more  importantly. 

*The  "Medicare  conununity' is  close  knit,  as  is  the  health  care  bar.  Asetttement  of  this  nature 
and  size  will  become  quickly  kiKnvn.  Sudi  a  k>w  settlement  also  undermines  our  abfllty  to 
argue  bi  bankruptcy  proceedings  that  the  cBminution  of  the  Medicare  trust  fund  is  a  factcr  to 
consider  in  whetiier  recoupment  should  be  permitted ....  Our  wtllif^ness  to  compromise  a 
legally  defensible  overpayment  equal  to  half  of  all  HCFAs  bankruptcy  related  losses  in  1991 
undermines  dut  argument' 


*  The  attorney  who  wrote  the  evaluation  of  the  proposed  sattlamenl  made  a  disclaimer  that 
this  v»s  Ms  opinion  and  not  that  of  Justice.  Ho%vever.  what  be  wrote  was  identical  to  the 
discussion  is  Justice's  fomal  refection  memorandum  issued  later. 
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The  Justice  attorney  further  wrote  that  bi  this  case  HCFA  was  allowing  the 
provider  to  'avoid  the  statutory  provlsians  established  For  providers  to 
contest  Medicare  overpayment  determinations*  and  that  HCFA  itself 
■frequently  uses  this  1^1  argument  against  providers  who  sue  HCFA."  The 
Justice  attorney  wrote  in  conclusion, 

*  We  cannot  reconunend  this  setUeinent  because  it  requires  HCFA  to  treat  [the  hoqiitaq  in  a 
natmet  Inconsistent  with  Its  regulations  and  with  its  treatment  of  other  Medicare  providers 
nationwide.  It  compromises  the  claim  for  a  recoveiy  not  compelled  by  the  facu  or  the  law. 
AddUionaily.  HCPA:s  reasoning  asks  us  to  substitute  our  Judgement  that  the  federal 
government  should  condnue  to  fund  (the  hoqdtai's]  fbumcia]  deficiencies  for  that  of 
Congress,  and  (to  It  out  of  the  Medicare  triBt  fiind  rather  than  general  tax  revenues.  Such  a 
determination  Is  essentially  a  political  decision  and  diould  be  made  by  a  poHllcal  body— 
C<mgress.  Finally,  other  pcMentlal  settlements  may  be  available  wMcb  increase  HCPKs 
recovery  on  behalf  frf  the  Medicare  tn»t  fund,  present  less  problems  with  our 
represenudon  in  other  cases,  end  are  more  consistent  with  HCRASi  treatment  of  other 
providers  in  simitar  financial  dlGBcuIties.* 

On  May  6. 1993.  Mr.  Toby.  Mr.  Hayes.  Mr.  Grinstead.  and  another  HCFA 
attorney  met  with  Justice  attorneys  to  discuss  the  proposed  settlement  and 
HCFA's  request  for  Justice  approval  of  it  Accordli^  to  a  memorandum 
prepared  by  one  of  the  Justice  attorneys  who  atteiuled  the  meeting.  Justice 
expressed  to  HCFA  that  it  was  not  opposed  to  a  compromise  settlement 
with  the  hospital,  but  it  was  opposed  to  the  one  that  had  been  proposed. 
According  to  the  memorandum,  Mr.  Toby  stated  that  the  risk  of  closing  the 
hospital  due  to  the  overpayment  assessment  was  'unacceptable"  and  'that 
HCFA  did  not  feel  this  was  beyond  their  ability  to  decide." 

On  May  18, 1993.  as  a  result  of  the  May  6  meeting,  Mr.  Grinstead  sent 
another  letter  to  Justice  stressing  the  litigation  risks  because  HCFA 
believed  that  the  hospital's  InabUlty  to  pay  was  sufficient  reason  to  accept 
the  proposed  settlement.  In  the  letter,  Mr.  Grinstead  expressed  concern 
that  if  the  matter  were  apfwaled  to  the  Provider  Reimbursement  Review 
Board  (PRRB).  the  fiscal  intermediary  would  represent  the  government's 
position;  however,  no  actual  attorney  for  the  government  would  be  present 
Ghren  the  complexities  of  the  case,  he  was  concerned  that  the  fiscal 
intermediary  wotild  be  unable  to  argue  effectively.  He  also  expressed 
concern  about  the  backlog  of  PRRB  cases  and  the  accrual  of  interest  once 
the  NPRs  were  Issued.  The  letter  cited  examples  of  what  the  risks  were  and 
why  they  were  "convinced  that  the  proposed  settlement  is  In  the 
Government's  best  interest."  Lastly,  he  aigued  that  the  settlement  provided 
ample  future  savings  to  the  program  as  a  result  of  adjustments  made  to  the 
hosfHtal's  current  and  future  payments. 
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On  July  30, 1993.  Mr.  Grinstead  wrote  to  Justice  again,  responding  to  the 
Justice  request  for  additional  Information,  This  letter  stressed  HCTAi  prior 
arguments  once  again  and  provided  information  on  two  recent  lawsuits 
involving  similar  matters. 

On  August  3, 1993,  the  Deputy  Assistant  Attorney  General  seit  a 
memorandum  to  a  subordinate.  Indicating  that  the  Assistant  Attorney 
General  for  the  Civil  Division  had  'expressed  reservations'  about  the 
proposed  settlement  and  whether  it  was  an  appropriate  disposition  of  the 
matter. 

On  August  19, 1993,  the  Assistant  Attorn^  General  met  with  Mr.  Grinstead. 
According  to  a  memorandum  of  the  meeting  prepared  by  the  Assistant 
Attorney  General,  Mr.  Toby  and  Mr.  Hayes  from  HCFA  and  Secretary 
SuQlvan  had  negotiated  the  proposed  settlement  The  $3-miilion  offer  had 
come  from  the  hospital  Mr.  Grinstead  did  not  believe  that  HCFA  had  made 
a  counteroffer.  Mr.  Grinstead  ^vised  that  HCFA  did  not  feel  it  was  "useful 
to  pursue  a  'hardnose"  negotiation'  and  was  utwjer  instructions  from 
Secretary  Siillivan  to  "work  It  out*  When  asked  by  the  Assistant  Attorney 
General  why  the  short  repayment  period  and  the  "riish*  to  get  this 
settlement  done,  Mr.  Grinstead  replied  that  the  hospital  did  not  want  to 
carry  the  liability  on  its  books.  Furtha-,  the  hospital  had  convinced  its 
auditors  to  hold  off  on  reporting  the  potential  liability  b«:ause  of  an 
assurance  by  Secretary  Sullivan  that  the  case  would  be  settled.  According 
to  this  memorandum,  the  Assistant  Attorney  General  also  offered  to 
provide  Justice  representation  to  the  fiscal  Intermediary  for  a  PRRB 
bearing. 


Subsequent  Rejection 
of  Proposed  Settlement 


According  to  a  September  7, 1993,  memorandum  from  a  HCFA  staff 
attorney  to  Mr.  Grinstead,  Justice  contacted  a  HCFA  attorney  on  September 
2, 1993,  to  advise  that  Justice  would  formally  reject  the  proposed 
settlement  offer  because  the  Assistant  Attorney  General  and  the  Associate 
Attorney  Gei>eral  had  concluded  that  the  offer  was  'not  sufficient'  and  "out 
of  line  with  settlement  amounts  from  comparable  institutions.'  According 
to  the  memorandum,  the  Associate  Attorn^  General  asked  the  Deputy 
Assistant  Attorney  General  to  contact  the  hospital  and  inform  it  of  the 
Justice  positioa  According  to  the  memorandum.  Bruce  Vladeck  (who  had 
become  the  HCFA  Administrator  several  months  earlier)  was  also  advised 
of  the  rejectioa  After  speaking  with  Mr.  Vladeck,  a  HCFA  official  asked  if 
Justice  could  delay  informing  the  hospital  until  September  10, 1993,  so  that 
the  Secretary  of  HHS.  Donna  Shalala,  could  be  informed,  because  this  was 
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a  proposed  settlement  from  the  prior  administration  and  Secretary. 
Therefore  the  hospital  would  likely  seek  redress  from  the  current 
Secretary.  The  memorandum  also  recalls  a  discussion  between  the  HCFA 
attorney  and  the  Deputy  Assistant  Attorney  General  when  the  HCFA 
attorney  asked  for  the  delay.  According  to  the  memorandum,  when  asked 
for  the  delay,  the  Deputy  Assistant  Attorney  General  'nearly  choked."  since 
the  hospital  had  been  pressing  Justice  for  a  decision. 

On  September  7, 1993.  Harriet  Rabb,  General  Counsel  of  HHS,  drafted  a 
memorandum  to  Secretary  Shalala.  advising  her  of  the  Justice  rejection.  We 
were  unable  to  determine  if  this  memorandum  was  ever  sent  forward. 

On  September  8, 1993.  the  Depu^  Assistant  Attorney  General  instructed  a 
Justice  attorney  to  Inform  the  hospital  of  the  rejection.  The  Justice  attorney 
was  to  tell  the  hospital  that  the  amount  per  year  was  not  a  problem  but  that 
the  number  of  years  was.  The  memorandum  of  this  conversation  noted  that 
HCFA  agreed  to  allow  Justice  to  take  over  the  negotiations. 

On  September  21, 1993,  after  rejecting  HCFA's  proposed  settlement,  Justice 
began  to  negotiate  for  a  settlement  with  the  hospital. 

On  December  1, 1993,  Mr.  Grinstead  sent  a  memorandum  with  an  attached 
status  report  to  a  senior  HCFA  official.  In  the  status  report,  he  wrote  that 
the  matter  was  referred  '...because.. .the  dollar  amount  [required] 
Department  of  Justice  approval  of  the  settlement....' 

On  January  28, 1994,  the  hospital  wrote  to  the  Assistant  Attorney  General 
concerning  the  overpayment.  In  the  letter,  the  hospital  rejected  Justice's 
offer  for  the  hospital  to  repay  $12  million  to  settle.  As  a  result,  the  Assistant 
Attorney  General  met  with  the  hospital's  general  counsel  in  an  effort  to 
reach  a  settlement.  Since  the  hospital's  letter  did  not  increase  its  original 
offer.  Justice  concluded  that  HCFA  was  to  commence  collection  efforts. 

On  March  14, 1994.  the  Assistant  Attorney  General  wrote  to  Mr.  Grinstead 
stating  that  Justice  had 

'...made  every  eiTort  to  achieve  a  reasonable  seulement.  At  this  time.  I  have  no  alternative 
but  to  inform  you  that  you  should  proceed  with  administrative  processing  and  collection 
efforts.  We  shall  Inform  [the  hospital]  that  we  have  returned  this  matter  to  your 
Department.* 
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On  March  24, 1994,  the  Deputy  Assistant  Attorney  General  wrote  to  the 
bo^jital,  advising  it  that  the  matto-  had  been  rrtumed  to  HCFA  fbr 
coOectioa 

Sometime  betwe«i  March  24  and  September  20, 1994,  the  hospital  made 
another  proposed  settlement  offer.  On  or  about  September  24,  a  settlement 
agreement  was  drafted  for  the  hospital  to  (1)  pay  $10  million  over  15  years. 
(2)  waive  claims  of  additional  payments  owed  It.  and  (3)  waive  its  rights  to 
appeal  the  reduction  of  future  payments. 

On  October  5, 1994,  the  Assistant  Attorney  General  sent  a  memorandum 
recommending  approval  of  the  new  settletn«it  agreement  to  die  Associate 
Attorney  General  The  Associate  Attorney  G^ieral  signed  the  approval 
memorandum  to  accept  $10  million  over  15  years  to  settle  a  $56.5  million 
ovMpayment.* 

On  October  1 1 , 1994,  the  Assistant  Attorney  General  sent  a  letter  to 
Mr.  Grlnstead  stating  that  Justice  had  approved  the  settlement  terms. 

On  December  1. 1994,  Mr.  Grinstead  sent  a  memorandum  to  Mr.  Vladeck 
with  an  attached  copy  of  the  settlement  agreem^t  as  previoxisly  discussed 
with  him.  The  memorandum  recommended  that  Mr.  Vlttleck  sign  the 
agreement  On  December  2. 1994,  Mr.  Vladeck  signal  the  settienent  that 
had  been  signed  by  the  hospital  on  December  1. 

On  March  15, 1995,  the  fiscal  Intermediaiy  sent  the  hospital  the  NPRs 
reflecting  the  total  overpayment  amount  of  $56.5  million  but  referencing 
the  need  to  repay  $10  million  as  a  result  of  the  settlement 


'  The  fbol  internieditjy  had  »(^u5ted  the  Initial  over pjymgnt  froin  t58  miUfan  down  to 
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MEMORANDUM 

To:  K.L«eBI«Iafik.n 

Staff  Director  ud  Chief  Counid 
Permanent  SiihcoitiBaittee  on  luveitigtfooa 

United  Statn  Senate 

Fmm:  MiebadHaab 

Deputy  AdmiBixtntor  ^ 

Hed&  Care  FinanciBg  Adininistntioa 

Subject:        Guidance  on  ibcRcsolutioaiofMedieatePBymflDt  Disputes 

Pursuant  to  your  rajuest,  I  am  pnovidiog  ^u  wilk  a  cqpy  of  the  guidaaoe  resulting  from 
the  Heal&  Care  Financing  Administtatian's  (HCFA'a)  woik^up  oo  the  resolutioo  of  Medicare 
payment  disputes. 

Today,  our  Cliief  Financial  Officer  (CFO)  djawminaTed  widdy  ttoousMit  ^  agency  the 
attached  guidance,  which  reflects  the  findings  of  the  workgroup.  Similar  guidance  win  soon  be 
issued  to  all  contractors  (Lc,  Medicare  fiscal  intennediaries  and  caxiiers).  and  training  will 
thereafter  be  ofifiered  to  all  affected  HCFA  and  contractor  employees  to  ensure  that  tiiey 
understand  the  guidance's  inatructions,  definitionj,  illustrations,  and  points  of  contact  The 
guidance  makes  clejar  important  d^  coUectioii  practices  to  be  followed,  and  seta  forth  new 
financial  controls  to  be  implemented.  Among  line  more  notsUe  directives  are  tfae  following: 

Every  proposed  ftsolutiott  in  which  (1)  there  is  an  amount  owed  to  &6  fodetal 
govenoneot  and  (2)  &ere  is  a  proposed  compromise    die  amount  owed  is  subject  to  the 
Federal  aain»Cdlection  Act  (KX:a)  and  must  be  refared  to  the  Deputy  CFO.  Ifthe 
amount  owed  exceeds  $1 00,000  (cxchiding  interest),  the  Dqputy  CFO  must,  in  turn,  refer 
the  matter  to  the  Department's  Office  of  the  General  Counsel  (OGC)  and.  ukimatdy.  the 
Department  of  Justice  (DOJ). 

Every  proposed  lesohjtion  in  Which  (I )  ttiere  it  an  aniount  owed  to  the  fedoal 
govenunent  but  (1)  fiiere  is  no  propoaed  compromise  of  the  amount  owed  must  be 
referred  to  the  Deputy  CFO.  even  though  the  PCCA  does  not  c«npel  a  neforral  of  any 
kiad.  Ifthe  proposed  resoIutioD  would  result  m  die  agency  paying  more  or  nooi^ingl^ 
than  it  otherwise  would  have,  both  tfte  D^uty  CFO  and  the  Dqjuty  Director  of  the  Center 
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for  Health  Plaos  nd  Pnmdm  (CHPP),  the  igency^  nuift  ni^ 

p^mcDt  policy  official,  oust  qipnve  the  pcopoied  tesdutkm  ■«  in  eppropiiate  exerdse 

of  pro^vmsitic  nulwiity. 

Evoy  proposed  reaoloiioa  in  v^di  (1)  there  is  DO  tnKnml  owed  to  tiie  fisl^ 
govensnent  biit  (2)  dieie  is  u)  pcogramnulic  au&oii^ 
referred  to  fiw  DqMty  CPO,  evBi  tfiou^  the  PCCA  does  iwt  compd  a 
load.  TlieOepitfyCFO  most,  ia  turn,  refer  the  aattar  to  OGC 

Every  propoced  renlotico  in  whid)  (1)  tiwe  is  no  amontt  owed  to 

eovemmeat  lad  (2)  tiioc  is  pragnmmadc  uithority  to  resoh«  the  matter  is  aot  solgect  to 

the  FCCA  and  need  Dot  be  reSand  to  &e  Deputy  CFO.  Ncverfjckss.  if  any  ageacy  or 

aanlr«ctof  enytoyeeisconoerpedflatapropoaedteaohitionwouMootbeaiiappr^ir^ 

cxocise  of  pcopaamulio  amhoity  (ei^  die  CBi^oyte  hdiem 

detmseold  to  Ae  Me£em  progcm  or  od)erwiie  oootrvy  to  pbUic  policy)^ 

miy  reqiMst,  aad  boA  SkB  DqpoQr  (TO  aod  the  D^ity  DiieBlor  of 

apjauval  of  the  prc^ioaed  icaoh^tiai)  ta  in  tfpnpfittt  exercise  of  ptpgimnmic  authonty. 

HCFA  toast  devdop  ctitaiA  to  idaitiiy  proposed  resohjtiQai  of  particdtf  finafidal  or 

paynunt  diaiwlaa. 

OGC  must  be  oonsahed  whcQ  it  is  neoeasaiy  to  resolve  an  issue  of  law. 

Befim  t  HCF A  eaipIo]fee      cxeotte  «a  tg^MBeat  that  nientorialim  ^ 
t  paymeot  dispate,  he  or  ^  nmst  ooosoh  widi  OGC. 

The  incluiion  of  a  oonfideotiality  clause  in  sn  agreezoeat  that  mcxnonalizes  dte 

of  a  paytneotdispate,  while  not  illegal  is  oontzaiy  to  public  policy.  Therefine,  such  an 

agreement  may  not  contain  such  a  danse  unless  DOJ.  in     oonsse  of  titigatim,  tnstru^ 

oTherwiae. 

Tbe  wilbdnwal  of  delegrtions  of  andiocity  eaoMadng  the  FOCA  now  acoapa^ 
HCFARcgiaMlOffiBeofBdda.  At  this  time,  tbe  Deputy  CFO  is  icapoosibiefiarte 
ooocdinatiOB  of  an  iBitters  ia^Beitiiv  ^  FOCA. 

We  ire  confident  that  thia  new  gadanaesignifWftiyfriiawflfti  OCT 
oom^enientB  our  iBBiaDas  other  Wtittites  to  improve  oar  finance  We 
wiU  reevahMle  tUs  ffiidmoe  in  SB  meoOM,  and,  Owtcadlei;  as  needed,  to  deteoi^ 
modificatioaatewHinted.  Moreover;  we  wffl  issue  addjttonwlguidsBcefluttwfllrfdreas 
HCFA  opecatians  that  fidl  eottide  tte  soope  of  this  gttidanee  (e«,  maDaged  Goe). 
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I  hope  ttat  yott  asree  thtt  our  actioni  r^rewnt  meningfol  yitofftu  in  our  oontinuing 
efforts  to  protect  the  integrity  of  fee  Medietepw^im 

AttachineDt 

cc:      Linda  QustitBS 
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The  Administrator 
WMhiniten,  D.C.  20201 


TO: 


SEE  BELOW 


FROM: 


THE  ADMINISTRATOR 


SUBJECT:    NEW  INSTRUCTIONS  DETAILING  YOUR  RESPONSDMLmES 
FOR  MONIES  OWED  TO  THE  GOVERNMENT 

At  my  direction.  HCFA't  Chief  Fiiumcial  Officer,  woikxag  with  a  cross  oomponent 
wotksroiqi.  has  started  the  procxss  of  ensoting  that  HCFA  employeea  have 
cocnpfcheotive  and  ckargoidancenegatdiagcoUeetingmoaiea  owed  fl»g^^ 
While  there  has  been  some  guidance  in  the  past,  thia  is  a  complex  and  compUoated  Issoe, 
and  I  wanted  to  ensure  that  each  of  you  has  a  refereuce-document  diat  gives  yoo  a  dear 
understandingof  what  actions  to  take  and  widi  whom  yon  should  consult,  depending  on 
the  situation.  The  aitadied  memorandum  is  the  first  in  a  series  of  steps  to  ensure  that  you 
have  the  tools  diet  you  need  to  do  your  job*. 

Please  read  fiie  attached  monorandum  from  the  Chief  Financial  Officer  immediafdy.  and 
retain  it  for  future  refer  euoe.  These  instructions  are  effective  imgiedia^elv  and  I  expect 
strict  compliance  with  them.  You  are  stroo^  advised  to  read  and  retain  these 
documents  even  if  you  have  no  immediate  rdated  responsibilities,  since  many  HCFA 
employees  are  Hkely  to  have  sn  assignment  with  similar  issues  at  some  time  in  their 
careers. 

As  HCFA  adfflinistefs  the  Medicare  program,  tfarou^  file  fiscal  intermeditries  and 
carriers,  at  times  we  learn  that  a  provider,  beneficiary,  or  another  payer  owes  monies  to 
Medicare.  Fiscal  intennediaiies,  carriers,  and  Federal  employees  are  obUgfid  to  sed;  to 
recover  these  monies  to  the  fullest  extent  featible.  This  memormdum  and  its  attadmiwits 
clarify  m4  lipit  f  ^iti?p!'ff  9f  f  11 HCTA  "mloveet  involved  in  detemu^fr^B  mtj 
collectmg  amounts  owed  to  the  Medicare  program.  It  arevidea  detdled  ffy'«*n"? 
whom  to  consult  and  in  what  drcmnstaneei.  We  sre  also  providing  guidance  on 
procedures  to  be  used  ^xdiere  providen  sedc  additional  monies  from  Medicare. 

Soon  &e  Office  of  Financial  Management  will  be  providing  training  on  these  materials. 
We  Mnll  also  be  following  op  wiOi  program  memoranda  to  &e  Fiscal  intermediaries  and 
caniers  to  implement  ttiese  procedores  as  Aey  af!ect  oontrBetOT  operations.  In  additioii, 
now  that  ttiis  guidance  is  in  effect,  we  will  be  monitoring  its  ^fectiveness  and  we  may 
discover  gaps  that  will  need  to  be  filled.  As  further  policies  end  procedures  are 
developed,  additional  training  will  be  offiered  to  staff. 
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Page  2 


The  issues  addressed  in  Ms  memoraadum  and  its  attadiments  are  vtry'iAqwrtant  to  the 
proper  adminisbafion  of  the  billions  of  taxpayer  dollars  entrusted  to  At  H^tfi  Care 
Financing  Adinimstiatiion.  It  is  cntical  that  we  strengtben  our  financial  oonttols  in  diis 
area  inmiediately.  Yow  cooperation  in  this  effort,  ind  your  full  compliaoee  with  these 


Attachments 


Addressees: 


ALL  CENTER  AND  OFFICE  DIRECTORS 

ALL  REGIONAL  ADMINISTRATORS 

ALL  ASSOCLiTE  REGIONAL  ADMINISTRATORS  FOR 

FINANCIAL  MANAGEMENT 
ALL  OFM  STAFF 
ALL  CHPP  STAFF 
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MARCH  27. 2000 


TO:  SEE  BELOW 

FROM:        THE  CHIEF  FINANCIAL  OFFICER 

SUBJECT:  YOUR  RESPONSIBILrnES  O^rCERNING  MONIES  OWED  TO 
THE  FEDERAL  GOVERNMENT  IN  THE  MEDICARE  FEE-FOR- 
SERVICE  PROGRAM 

EFFECTIVE  IMMEDIATELY 

Eadi  inanager  recdviag  diis  memarandum  is  directed  to  ensure  that  it  is  distributed  to 
any  en^loy«e  under  his  or  her  supervision  who  has  ormay  htve  related  responsibiHties. 

Read  ^smeiiior^aMium  and  retain  it  fi}r  future  tefercace.  Tninins  wiJI  soon  be  offcTBd 
to  ill  empbyees. 

This  memorandum  and  its  attachments  claxify  ind  limit  anthorities  of  all  HCFA 
employees  involved  in  coUectijig  amowts  owed  to  ^  Federal  govenuoent  in  the 
Medicare  f^fbr-scrvice  program.  Similar  guidance  will  soon  be  issued  to  all  affect 
Medicare  contractor  m^loyces. 

Future  guidance  will  update  and  revise  guidance  for  all  other  HCFA  operations.  As 
additional  policies  and  procedures  ace  developed,  further  trainiag  will  be  offered  to  all 
etDployees. 

Purooses  of  This  Memorandum 

HCFA  makes  paymoit  from  die  Medicare  Trv^  Funds  for  t ervioes  furnished  to  Medicare 
bienefidaries  on  a  fbe-for-service  basis  throu^  Medicare  contxactots  (fiscal 
intermediaries  and  carriers)  in  accordance  with  HCFA  guidelines. 

At  times,  we  learn  that  a  provider,  benefidaxy.  or  another  payer  owes  monies  to 
Medicare.  HCFA  and  Medicare  coolrtctor  oiqiloyocs  are  diligBtcd  to  sedc  to  recover 
these  monies  to  die  fiiUest  extent  feasiUe.  Because  the  Medicare  program  is  so  large  and 
complac,  these  eObits  often  involve  many  employees  at  contractor  sites,  in  tfie  HCFA 
Regional  Offices,  and  in  several  components  in  the  HCFA  Central  Office.  Some  matters 
also  involve  the  Provider  Reimbursement  Review  Board  (PRRB),  HCFA's  Office  of  the 
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Attorney  Advisor,  the  Department's  Office  of  the  General  Counsel  (OGC).  the 
D^iartmoit  of  Justice,  and/or  Federal  courts. 

In  mid-suinroer  1999,  the  Adminirtrator  a^ced  that  HCTA's  financial  oontcols  over  the 
resolution  of  Medicare  amounts  in  controversy,  including  debts,  be  reevaluated.  At 
that  point,  it  was  made  clear  that  the  responsibility  for  dedsioos  involving  compromises 
of  debts  and  tcrminalioiis  or  suspendoBs  of  collection  adioBS  lies  with  the  Chief 
Financial  Officer  (CFO)  or  Deputy  CFO.  Simultaneously,  the  Administrator  charged  « 
cross-agency  vmtkffovp,  under  &e  leaderdap  of  the  Office  of  Financial  Management 
(OFM).  to  review  HCFA's  procedures  and  practices  oonceming  the  resolution  of 
Medicare  paymatf  disputes,  including  comi^mises  of  dAU  and  progrmmmatic 
adjustments  to  amonnti  In  controvcny.  The  group  was  also  cfaaiged  witfi  ensuring  that 
clear  wiittcn  instxuctions  were  developed  for  use  by  all  HCFA  staff  involved  in  this 
function,  f  See  the  Definitions  section  of  Attadinimt  A  ftn-  a  discussion  of  terms  in  bold,! 

?a?iw|rit(ngtffYptttp<hiywift^gtfPWe;: 

To  announce  the  withdrawal  of  prior  delegations  of  authority  under  the  Federal 
Claims  Collection  Act  ^FCCA)  to  comptDmise  or  to  suspend  or  terminate 
collection  action  on  dd)ts  fiom  all  HCFA  Central  and  Regional  Office  officials, 
with  the  sole  exception  of  the  CFO  and  Deputy  CFO  fauthorities  to  collect  claims 

in  foil  ftnd  tQ  refer  9lms  for  collation  Id  frU  rmm  to  ptac^); 

To  establish  a  process  throu^  which  anv  HCFA  or  Medicare  contractor 
emWyw  IBfty  Wn»P^  ^  d.Wiglrtgtf..pffigiri  ?f  tW  gr  ghe  jg  ma^yl^  to  wtjsfy 
himself  or  hcraelf  that  a  proposed  resolution  of  a  Medicare  payment  dispute 
would  not  be  improper,  and  the  proposed  resolution  would  result  in  HCFA  paving 
more  or  recouping  less  than  it  otherwise  would  have!  and 

To  issue  clear  inatmctions  concerning  monies  owed  to  Medicare  that  reflect  the 
recommendations  of  die  workgroup,  and  to  announce  that  the  Deputy  CFO. 
cuncnflv  Deborah  Tavlor.  is  now  permanently  designated  by  Ae  Adminiiiwainr  m 
the  HCFA  offidal  responsible  for  the  coordination  of  all  collection  policies. 

The  developmcat.  distribution,  and  consistent  applicatioa  of  this  guidance  will  greatly 
strengdiai  finandal  controls  over,  and  increase  accountability  within,  HCFA's  processes 
for  collecting  monies  owed  to  Medicare.  As  such,  we  can  expect: 

Continued  oompliafioe  with  all  pcAinait  statutory,  regulatory,  and  manual  ptovisions*. 

_  More  consistent  decisions  across  regions,  issues,  and  provider  types; 

_  Dedsioos  fliat  better  support  the  fmancial  interests  ofthe  Medicare  program:  and 

_  Decisions  that  are  more  certain  to  be  based  on  input  fiom  all  ^iimipriate  patties  with 
technical,  programmatic,  legal,  and  finandal  management  expertise. 
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Legal  Authoritia  and  Delegations 

HCFA  and  its  agents  have  significant  authorities  to  make,  adjust,  and  recover  Medicare 
payments  under  Title  XVm  of  the  Social  Security  Act.  This  manorandum  docs  not 
revise  any  of  those  authorities.  It  does,  however,  clarify  procedures  and  practices  that 
must  be  followed  when  both  Title  XVIII  and  other  authorities  apply,  and  it  makes  clear 
that  the  authority  to  compromise  a  debt  is  not  one  of  the  Title  XVin  authorides. 

The  collection  of  monies  owed  to  Medicare  may  be  subject  to  not  only  Title  XVID 
provisions  concerning  recovery  of  such  monies,  but  also  tiie  FCCA.  I  want  to  emphasize 
that  the  FCCA  docs  not  apply  to  all  collection  actions,  but  when  it  does  apply,  it  imposes 
constraints  on  HCFA's  discretion  to  resolve  a  Medicare  payment  di^mtc.  One  speciiic 
requirement  is  that  every  compromise  of  a  debt  over  $100,000  must  be  referred  to  ihe 
Department  of  Justice.  Only  designated  officials  have  the  authority  to  agree  to  a  debt 
letdement.  Because  boA  Title  XVm  and  FCCA  authorities  may  govern  a  case  in  which 
the  Medicare  program  is  owed  money,  this  is  an  area  in  wfai^  clear  mstxuctions  are 
espcdaily  needed.  This  memoraodum  sets  forth  Oose  instructions. 

In  1 99S,  HCFA  issued  an  internal  Admimftrstive  Issuioce  System  Guide  entitled 
•Federal  Qaims  Collection  Act  Policies  and  Procedures"  (HCFA.g:  0305-1,  Attachmeit 
G),  whidi  updated  the  procedures  to  be  followed  when  the  FCCA  applies  to  a  collection 
action.  HCFA,  however,  has  not  similarly  issued  internal  instructions  to  govern  flie 
interaction  amor»g  HCFA,  its  agmls,  providers,  and  others  when  flie  FCCA  does  NOT  so 
apply.  As  a  result,  some  of  our  decisions  under  Title  XVIII  anthorities  have  been 
expressed  in  tcnns  (e.g.,  'debt*  'compromise,'  'settiemeaf)  thai  have  made  them 
appear  to  be  dedsioos  under  FCCA  authorities.  Also  laddng  has  been  a  clear  description 
of  when  the  FCCA  appUes  to  a  matter  and  when  it  does  not  This  mexnorandum 
addresses  these  concerns. 

In  order  to  establish  clear  financial  cootzols  over  and  accountability  for  collection  actions 
subject  to  the  FCCA,  the  Administrator  has  ddegated  authorities  concerning  the  FCCA  to 
a  single  point  in  HCFAj  all  FCCA  matters  must  be  coordinated  with  DdMrah  Taylor,  the 
new  Deputy  CFG,  and/or  h«  staff.  No  other  HCFA  or  Medicare  contractor  cmploYee 
b  itttfaorixed  to  iDprove  «av  cowipr^Ttfif  of  ■  debt  or  temrfnatfon  of  sMpention  of  a 
colleetioo  actioo,  GFM  will  be  wnking  with  contractois  and  Regional  Offices  to 
establish  better  mechanisms  to  identify,  track,  and  refer  such  FCCA  matters. 

Referral  Of  Questions  Of  Proorietv  To  Designated  Officials 

In  the  event  that  a  HCFA  or  Medicare  contractor  employee  is  unable  to  satisfy  hhnself  or 
herself  &at  a  proposed  resolution  of  a  Medicare  payment  dispute  would  not  be  inq>roper, 
and  the  proposed  resolution  would  result  in  HCFA  paying  more  or  recouping  less  than  is 
otherwise  would  have,  he  or  she  may  contact  a  designated  official. 

At  this  time,  those  offidals  are: 

Kathleen  Buto,  Deputy  Director.  Center  for  Health  Plans  and  Pioviden  (CHPP) 
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Deborah  Taylor,  Deputy  CFO 
MidieUe  Snyder.  CFO 

The  question  niay  be  refeired  to  any  one  of  these  points  of  contact,  at  the  discretion  of  the 
employee. 

Non.FCCA  bsnes  of  Conceni 

To  strengthen  iinandai  controls  and  ineiette  accountabiliQr  fofdicr,  OFM  will  be 
woiking  with  CHPP  and  other  continents  in  &e  Central  Office,  &e  Regional  Offices, 
OGC,  and  oth«s  to  make  a  nnmber  of  other  io^rovements  in  HCFA*s  financial 
managaneat  practices.  This  guidance  does  not  attempt  to  fully  revise  all  sudi 
procedorcs.  There  are.  however,  spedal  concerns  (hat  warrant  certain  hnmediate 
improvemoits  in  HCFA's  operations. 

In  the  past,  programnwtk  BdJastiMBls  to  amoimtt  in  eaBtrovcny  did  not  necessarily 
require  consultation  with  OFM  and  CHPP.  Effective  inunediately,  both  ftc  Deputy  CFO 
and  the  Deputy  I^rector  of  CHPP  must  qiprove  all  progniinmatlc  adjastinaats  to 
amounts  in  controversy  that  meet  the  following  criteria: 

Where  the  proposed  resolution  involves  a  debt  and  would  result  in  HCFA  paying 
more  or  recouping  less  than  it  otherwiBC  would  have;  or 

Where  a  HCFA  or  Medicare  contractor  employee  requests  sudi  approval  because  he 
or  she  is  unable  to  satisfy  himsdf  or  herself  that  the  proposed  resolution  would  not  be 
improper,  and  the  proposed  resolution  would  result  in  HCFA  paying  more  or 
recouping  less  tfian  it  otherwise  would  have. 

Attadnneot  F,  Procedures  Ccnceming  Ccatain  Non-FCCA  Issues  Relevant  to  Medicare 
Collection  Actions,  sets  forth  additbnal  guidance  to  improve  financial  management 
practices  in  qiedfic  areas  of  concern  identified  by  the  workgroup.  Tliis  additional 
guidance  briefly  addresses  how  to  determine  if  a  pregranttiutie  adjnatmcot  to  an 
smonnt  in  controversy  must  be  ooondinated  with  OFM  and/or  CHPP,  how  to  consider 
^  financial  and/or  precederUial  impact  of  such  a  prograamatSc  adjiutmc&t, 
programmatic  adjostmoits  in  cases  before  the  PRRB.  stipulation  agreements, 
bankruptcy  and  insolvency,  and  appeals  of  advose  court  decisions. 

YouTjtcfponsft>aiti^ 

Please  review  and  retain  this  memorandum.  A  provider  or  contractor  may  contact  you  to 
consult  on  an  issue  tfiat  relates  to  payment  polu^,  cost  reimbursement,  cost  report 
settlemenl,  orteoovery  of  an  overpayment  At  a  minimum,  vdu  will  need  this  guidance 
to  determine  whether  to  coordinate  with  CHPP  on  an  issue  involving  payment  policy  or 
cost  reimbursement  and/or  OFM  on  an  issue  involving  cost  report  settlemeBt  or 
feccyveryoftn^yvcrpavwcnt  CHPP  and/or  OFM  will  consult  with  OGC  when  it  is 
necessary  to  resolve  an  issue  of  law. 
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To  hdp  you  fulfill  your  responsibilities,  this  guidance  includes  the  foUowiog 
attadunents! 

A  discussion  of  when  the  FCCA  applies  to  Medicare  collection  artioas,  inchiding 
aitical  definitioas  that  you  all  need  to  understand  to  make  correct  distinctions 
between  FCCA  and  Title  XVm  issues  (Attachment  A). 

A  woikaheet  that  you  can  copy  and  USB  to  hdp  you  decide  vt4iat  pn>cedures  to  follow 
(Attadumnt  B).  Correct  use  of  the  worksheet  depentk  on  an  understanding  the 
definitions  and  principlea  explained  in  Attachment  A. 

An  example  th^  iUuatrates  the  use  of  the  worksheet  (AffchmCTt  C).  The  example 
dem<mstnles  how  the  worksheet  may  yield  diffocot  conclusions  when  appb'ed  at 
difierc^  points  of  time  to     same  monies  owed  to  Mojicare  in  the  same  cost 
repeating  period  by  die  same  provider.  This  is  irt^oitant  to  undeixtsod  because  you 
may  have  to  revise  your  conclusions  in  a  nutter  as  the  facts  ^lange. 

A  set  of  Frequently  Asked  Questions  that  address  some  of  the  fiKtors  that  can  affect 
your  conclusions  in  a  particular  matter,  such  as  a  PRSB  appeal  or  a  ^vider 
banknqxcy  (AttadoMit  D). 

A  guide  to  referring  FCCA  matters,  which  ^>ecifie3  the  required  referrals  and 
identifies  points  of  ooatact  at  each  st^  of  the  process  (Attachmat  E). 

_   Prooedures  Conoeming  Cotun  Non-FCCA  Issua  Relevant  to  Medicare  Collection 
Actions  (Attachmeat  F). 

Rcdattd  guidance  concerning  the  FCCA  (Attachaent  G).  This  I99S  FCCA  guidance 
is  primarily  for  refmace/background;  it  providers  far  roore  detail  than  most  of  you 
will  need.  OFM  is  working  to  update  this  guidance  to  reflect  the  instructions  Aat  I 
am  issuing  today,  to  incorporate  recent  changes  in  law  such  as  the  Debt  Collection 
hnisovcsient  Act.  to  account  for  HCFA's  reorganization,  and  to  main  it  more  user- 
friendly. 

Next  Steps 

As  1  noted  above,  ttis  meaEKiraiuium  and  (he  process  inqnovements  that  it  describes 
r^ffesent  a  major  step  toward  dearer  and  stronger  financial  controls  over  the  resolution 
of  Medicare  payment  disputes  and  related  functions. 

Very  diortly,  CHPP,  in  cooaulution  with  OFM,  will  establiA  guidelines  for  M^care 
contractors  so  that  they  may  ideotiiy  programmatic  adjustments  to  amoaats  in 
controversy  with  respect  to  whidi  they  must  obtain  HCFA  ooncorrence  on  bodi  the 
poUqr  and  the  financial  sides  of  the  agency.  CHPP  has  the  lead  in  developing  criteria  to 
be  used  in  identifying  proposed  resolutions  of  partinlar  precedential  sigoi&ance, 
regardless  of  the  amount  at  issue  in  an  instant  claim,  and  will  work  with  OFM  to  issue 
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9udi  guidelines  to  coniructors.  CSS  will  cupport  the  implemcntatioo  of  tbcic  new 
guidelines  throuj^  contractor  fnanagemcnt  aod  perfonnincc  evkhiatiotn. 

Jti  tddhion,  OFM  vill  coordiiiAtcmeeCiags  with  ooroponenu  in  the  Centnl  Office  tad  fhe 
ResioiuJ  OfiBces  to  establish  belter  (i,Q.,  more  complete  Mfld  coflfinteot)  tracking 
niechanliim  for  both  FCX!A  mattcn  and  nomFCX^A  niftttcrs  on  which  HCFA  must  take 
action.  In  the  near  torn,  this  tracking  may  be  very  bmsie  and  manud  or  oidypa^ 
automated,  but  we  seed  to  begin  tracldng  oojnpletely  aad  conidstaatly  ri^  away  and 
dien  upgrade  the  cu^^orting  technology  as  time  and  fimds  pcsmit  OFM  has  already 
initiBted  tteps  to  improve  the  tnibanAtion  that  is  received  fimn  Medicare  oontncton  as  i 
ranilt  of  andiu.  coat  report  scttkncnla,  and  various  rollectba  acdvittea. 

Our  next  task  i«  lo  etiabhKh  a  more  aophisticatcd  ineana  of  identifying  all  oollectioii 
obKgadoni  eariter  and  more  accurately,  and  e^Mcfally  of  trackiiig  and  rsparting  the 
status  of  all  cases  referml  to  you  for  consultation  and  resolutioii.  We  also  need  the 
capability  to  search  for  cuncnt  and  closed  cases  widi  putiaiUr  daracteri^ 
f  imilatity  to  a  given  cue  OFM  will  develop  the  capacity  to  provide  HCFA  leadorship 
widireutbenportsonandandyacBofourriakexpocureintfau  ttc^  In  the  meanfena. 
each  R  enonal  Administrator  and  Center  and  pffice  Diredpr  should  make  aure  that  his  or 
her  staff  are  timelv  togging  and  tracking  all  refefwls.  consultationa.  and  rpaohrtiana. 

As  mentioned  above,  I>^Qnh  Taylor,  the  Deputy  CFO,  has  the  lead  on  Ihesa  issues.  If 
you  hav«  any  questions  or  conceros,  please  contact  her  office  at  (410)  786-6427. 
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Addressees: 

AD  Center  And  Ofifiee  Director 
AH  Rcgiooal  Administntois 

AU  Associate  Regiooti  Administrators  for  Fmandal  M aaagcmeat 
AUOFM  Staff 
AUCHPP  Staff 

Attacfanents! 

Attadanent  A  -  When  Does  the  FCCA  Apply  to  Medicare  Collection  Activities? 
Attadsscnt  B  -  Woritsheet  fiar  Assessing  What  Procedaxei  to  Follow 
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ATTACHMENT  A 

WHEN  DOES  THE  FCCA  APPLY  TO  MEDICARE  COLLECTION 
ACTIVrTIES? 

Introduction 

Collections  of  ovaptynents  or  oAo*  momt$  paid  out  unde-  Medicare  are  aufliorized 
under  title  XVni  of  the  Social  Security  Act,  but  are  also  govoned  by  other  laws, 
including  the  Federal  Claims  Collection  Act  (FCCA),  the  Dd>t  Collection  Improvement 
Act,  and  bankxuptcy  laws.  Rscal  inlenaediaries,  earners,  and  payment  safcguaid  and 
other  contractDis  that  deal  with  the  recovery  of  Medicare  finds  and  Federal  caoiployces 
must  all  comply  with  these  many  diffiaent  l^al  reqaiiments. 

This  goidanee  daxtiies  important  points  is  considering  whetber  a  particular  Title  XVIII 
collection  is  also  sabject  to  Hit  FbdenJ  Qaims  Collection  Act.  The  clarification  has  two 
parts:  a  section  on  critical  definitions,  and  a  section  on  principles  that  ^ly  those 
defimtionSt 

HCFA  calls  many  activities,  and  even  whole  HCFA  oon^onents  and  ftncdons,  "debt 
collection."  However,  most  of  die  time  flie  monies  in  question  do  not  constitute  debts 
under  the  FCCA.  This  guidance  establishes  rules  that  every  HCFA  employee  must 
follow  to  ensure  that  Federal  Cldms  CoUectmn  Aa  cases  and  Medicare-only  collections 
are  not  confused. 

Because  the  Federal  Claims  Collection  Act  and  Medicare  program  guidance  have  in  past 
used  common  terms  but  with  dififoent  meanings  and  reqdraQcnts.  it  is  important  that 
you  read  and  understtnd  the  definitiona  before  applying  the  principles,  or  using  the 
accompanying  worksheet  (Attachment  B). 

.    Definitions  ^ 

Some  key  definitions  must  be  undeistood  and  applied  consisteady  for  us  to  establish 
good  ccmtrols  and  make  cplleotions  in  accordance  with  tfie  Federal  Gaims  Collection 
Act.  You  will  note  that  ^  definitions  below  are  iiSenat  from  what  we  have  become 
lued  to  saying  in  our  everyday  talk.  That  has  contributed  to  the  oonfiision  ^  has 
impaired  our  controls,  so  a  clearnnderstanding  of  these  definitions  is  critical  to  your 
understanding  of  your  respmisibilitics. 

Federal  Qaims  Collection  Act  (FCCA)  Tenns 

_   Debt  -  Monies  owed  to  the  U  S.  government  constitute  a  "debt"  only  when  certain 
conditions  are  met.  namdy  dut:  the  amount  of  the  debt  has  been  determined  and  a 
demand  IcJter  has  been  sent  to  the  dditor.  For  purposes  of  this  memonuulum.  the 
torn  "debt*  is  reserved  to  amoimts  owed  that  are  siArjecc  to  the  Federal  Oatnis 
Collection  Act.  Repayment  arrangements  do  not  change  adit's  status.  Once  a  debt 
is  fUlly  paid,  it  ceases  bang  «  debt,  although  it  may  be  an  "amount  in  controveisy." 
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[NOTE:  The  FCCA  ttadf  uses  th«  tenn  'claim'  ahcmatively  to  and  syDoaymously 
widitfaetenn'ddrt.'  In  this  guidance,  the  tenn ''daim*  fcfos  ooly  to  a  Medico 
'daim,*  as  defined  bdow,  and  die  tens 'd^*  is  used  throughont  solely  within  the 
FCCA  definition.] 

_  Compronutc  -  A  'compromise''  is  an  agreement  to  settle  a  d^t  for  an  amount  other 
ihan  the  fiiH  amount  ov^ed  for  the  non-jpaopanunatic  reasons  of  abtK^  to  pay,  cost  of 
coilectioa.  or  risk  of  litigation.  A  compromise  ia  distinct  from  a  recomputation  or 
adjastmeot  of  tiie  amounts  owed  on  a  technical  or  prognmmatic  basis. 

I>bt  settlement -A 'debt  settlement' is  ^edfically  the  settkmeat  of  a  debt  Adebt 
settlement  indudea  comptomises  and  teraunalions  of  oolledica  actions  Aat  resolve 
tn  established  ddit,  so  as  to  remove  it  from  HCFA's  books.  A  suspension  of 
coUectiaa«ctionissabjecttotjheFCCA,butitisiiotadd}tsdt]emeQt  Debt 
settlanents  ait  distinct  from  otiier  settkmeatt  such  cost  itpoit  settlcmeats,  the 
settlement  of  }itigation«  or  fbc  settlasent  of  a  Medicare  daini  or  appeal  under  Title 

xvnL 

[NOTE:  The  temi 'settlement*  shooH  never  be  used  alone.  It  may  refer  to  dd>t 
settlement,  cost  report  settlement,  litigation  Rttlement,  ddm  or  appeal  settlement,  or 
some  other  matter,  and  must  be  qjpropriately  modified  to  prevent  misandastanding.] 

_  Suspension  or  tominatioa  of  coUeoticn  actba  -  A  'suspension*  or  a  termination*  of 
a  coHection  action  is  a  decision  under  dte  FCCA  audvority  to  stop  or  foi^)  collection 
for  reasons  such  as  cost  of  colledioii,  or  the  inabfl  jty  to  colieot  the  debt,  to  locate  the 
debtor,  or  to  prove  the  case  in  court  These  requests  are  always  FCCA  dodsions. 
HCFA's  ddegations  of  authorities  for  flieae  dedsions  are  the  same  as  fot  compromise 
decisions. 

Medicare  Terms 

_  Claim  -  The  request  for  payment  by  a  provida  or  sopptiar  for  services  fimished 
unda  Title  XVin, 

_  Cost  report  settlement -The  resolution  by  a  fiscal  intermediary,  often  in  oonsultatioo 
with  a  provider  or  its  reineaentatives,  of  tibe  final  amount  payable  for  services 
fivnished  by  8  provider  during  a  particuUr  coat  rqioitingper^  Acostreport 
settlement  may  resuh  in  additiona]  payments  to  the  provider,  or  in  the  recovery  of 
overpayments  to  the  provider.  When  a  ootticport  is  settled,  tteintennediaiy  sends 
the  provider  a  Notice  of  Program  Rdmbursemeot  (NPR).  the  Notice  of  Program 
Reimbursement  may  communicate  an  underpayment  or  an  overpayment  If  the 
Notice  of  Program  Reimbursement  communicates  an  ovopayment.  it  includes  a 
demand  for  repayment 

[NOTE:  Until  rqmymcnt  is  made,  an  oveqiaymeot  arnoum  asserted  in  an  NPR  is  a 
debt  under  ^  FCCA.  If  that  debt  is  paid  timdy  without  disagreement,  it  never 
becomes  'an  amount  in  oontroversy."] 
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_   Ovapaymoit  -  An  'overpayment'  is  the  tmouitf  that  flie  mteimediary  or  oarrier 
determines  has  paid  to  a  provider  ibove  what  is  found  to  be  aHowable  after  review  of 
the  cost  Tcpott  or  mclericls  relevant  to  the  provider's  aggregated  Medicare  claims. 

'_  Amount  in  controversy  -  The  "amount  in  controversy"  is  the  difference  between  what 
the  inlmnediaiy  or  cairia  assezts  is  correct  under  Title  XVm,  and  what  tibe  provider 
asserts  is  corret^  An  amount  may  be  in  controversy  without  establishing  a  debt.  The 
controvarsy  may  regard  one  or  a  number  of  claims,  a  cost  report  that  has  not  been 
settled,  an  overpayment  that  has  been  repaid  or  that  is  in  the  process  of  repayment,  or 
an  issue  under  appeal. 

[NOTE:  An  'amount  in  controveny  is  a  debt  only  if  the  mooies  owed  meet  the 
FCCA  conditioos;  that  is.  fliat  the  amount  of  d^t  has  been  determined  and  rqiayment 
demanded] 

_  Medicare  qipeal- A  provider  may  appeal  its  NFRditfemination  if  there  is  an  issue 
tiiat  meets  ocrtain  thre^ld  criteria.  The  gubjectof  a  Medieee  aiJpcal  is  almost 
always  an  'amount  in  controversy.*  but  rarely  a  *dtbt'  uoder  the  Federal  Claims 
Collection  Act  The  settlemmt  of  an  appeal  does  not  generally  come  under  the 
Federal  Claims  Collection  Act  because,  if  the  amount  in  controversy  is  an 
overpayment,  it  is  commonly  repaid  by  the  time  of  the  settlement,  and  thus  there  is  no 
debt  under  the  Federal  Claims  Collectjoa  Act  Tliere  are  many  levels  of  appeal, 
including  the  fiscal  intermediary  hearing  officer,  the  Provider  Reimbursement  Review 
Board,  the  Administrator,  and  the  courts. 

_   Prograinnutic  adjustment  -  A  "prugrammatic  adjostmenf  is  a  revision  of  amoimts 
allowed  or  disallowed  under  a  cost  report  settlement  or  collection  action  that  is  based 
on  Title  XVIII  authc^ty,  as  set  forth  in  Medicare  policy  guidance,  such  as  in  the 
Social  Security  Act,  our  regulations,  or  our  manuals.  Thus,  it  is  distinct  from  actior^ 
under  the  Federal  Claims  Collection  Act  (oomptomise,  tennination  of  collection,  or 
suspension  of  collection)  ttiat  are  not  under  Title  XVIII  authority. 

_  Extended  Repayment  Plan  (ERP)>  An  "extended  iqiayment  plan' is  an  arrangement 
by  which  a  provider  rep^  an  overpayment  on  an  agreed  basis  overaperiod  of  time. 
If  there  is  an  £RP,  by  definition  tiiere  is  a  debt,  and  the  debt  continues  to  exist  until 
the  final  payment 
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There  arc  two  logical  rules  thai  idcotify  which  procedttres  to  follow: 

_  First,  is  there  a  debt? 

SecoxKi,  is  the  provider  or  its  repiwentative  seddng  a  resolution  of  Medicare  payment 
dispute  by  any  means  other  Han  a  programmatic  adjustment  to  an  amount  in 
controversy  (e.g.,  compromise  or  the  suspension  or  terminsdon  of  a  collection 
action)? 

All  the  above  defimtioaa  are  designed  to  make  these  two  questions  aimpleto  answer.  If 
the  answer  to  the  first  question  is  "Yes,' follow  the  FCCApaxjcedures.  If  tiwanswffto 
the  iir^  questioa  is  "No,*  the  FCCA  does  not  afiply.  Nonetheless,  you  sboold  address  &c 
second  question  and,  if  fee  answer  to  it  is  "Yes,"  jcu  should  follow  fl»c  FCCA  procedures 
as  though  the  matter  were  subject  to  die  FCCA.  That  is,  immediately  contact  OFM  ta 
b^in  the  tracking  of  the  case,  and  b^ir  to  prepare  doctnnentalion  fbrOFM. 

REMEMBER  •  Only  the  Of5cc  of  Fiaatt:ial  Manageaocat  (OFM)  may  agree  to  a 
compromise  tnder  the  Federal  Daims  Collection  Act,  or  to  suspend  or  tertmnate 
collection.  The  Office  of  Financial  Manafement  and  ihc  Office  of  Ctoecal  Counsel 
(OGC)  must  coordinate  with  the  Dqxztment  of  Justice  (DOJ)  the  compromise,  or 
suspension  or  termination  of  collection  action,  of  any  ddA  over  $100,000.  exduding 
mteresL 
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ATTACHMENT  B 
WORKSHEET  FOR  ASSESSING  WHAT  PROCEDURES  TO  FOLLOW 


,  Review  the  deflnttirais  nnd  principles  in  Attadunent  A  before  using  this  worksheet 


1 .0.     If  the  aiQouat  in  controversy  is  a  debt 


1.1  Has  the  provider  rquidttied^  is  tiili? 

If  YES.  tiie  FCCA  does  not  apply,  however,  you  should  still  go  to  2.0. 
If  NO,  go  to  1 .2.  (This  includes  didits  under  an  extended  rqiayment  plan.) 

1 .2  Is  fhttc  a  final  deteanioation  of  the  amount  owed? 
IfYES.gotolJ. 

If  NO.  the  FCCA  does  not  tqqily;  however,  you  should  still  go  to  2  .0. 

1.3  Has  the  intennediary  made  a  fbnoal  demand  for  payment? 
IfYES,goto3.0. 

If  NO,  the  FCCA  does  not  ^ly;  however,  you  should  still  go  to  2.0. 


2.0     If  the  provider  or  the  provider's  repicsentative  is  pn^sisg  a  resolution  of  a 

Medicare  payment  dispute  by  any  means  otiier  than  a  pangrammatic  adjustment  to 
an  amount  in  controvecsy  {e.g.,  compromise  or  suspmsion  or  tmnination  of  a 
collection  action): 

2. 1  Is  die  oontroveny  over  die  amount  based  completely  on  program  issues? 
IfVES.goto4.0. 

IfNO.goto3.0. 

2.2  Does  the  provider  or  representative  appear  to  want  to  find  a  dollar  figure 
that  will  close  the  case,  regudlcss  of  the  program  issues? 
IfYES,goto3.0. 

IfNO,goto4.0. 

3.0     Consult  with  the  OfBce  of  Financial  Management  (OFM). 

This  could  be  an  FCCA  case.  However,  even  if  it  is  not,  contact  OFM,  and 
pr^NDv  a  wiittcosununaiyofcase  facts  for  OF^  review.  An  initial  one-page 
sununary  should  capture  the  provider  name  and  address,  provider  number  (if 
known),  the  provider  contact  name  and  tdqihone,  the  Fiscal  Intennediaiy,  the 
Region  responsible  for  the  Fiscal  Intemediaxy,  the  amount  of  the  debt  and  the 
date  of  the  demand  (if  known),  reasons  offoiol  for  compromise  (or  suspension  or 
temiination),  and  a  description  of  issues  raised  or  ofkn  medc 
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(If  a       is  being  collected  in  full,  or  referred  fbr  collection  in  fail,  existing 
proce^jres  tnd  ddegsiions  of  authority  continue  to  apply.  Such  actions  do  not 
require  OFM  consultation,  but  must  be  reported  and  tradced,) 

4.0     Exaniine  the  request  to  dctcnnineifthe  provider  or  refffcseaiaiivc  has 

mischaracterized  the  request  If  the  request  is  found  on  rccxaminarion  to  be  or  to 
appear  to  be  a  request  for  a  compromise,  or  far  so^Tension  or  termination  of 
collection  action,  go  to  3.0. 

Review  the  guidance  in  Attachments  F  and  G  to  determine  if  any  provisions  ^ly 
to  the  case,  and  fbUow  those  instructions.  Otheroase,  document  your 
communication  for  your  component  files.  As  n'eeded,  brief  an  authorized 
manager  in  your  chain  of  command.  If  you  have  any  residual  doubt,  obtain  yoiir 
manager^s  concurrence  with  the  above  analysis.  We  will  issue  further  procedures 
for  handling  progrvmnatic  issues  ihottly. 

If  a  matter  docs  not  appear  to  £bU  within  either  prxsgrammatic  or  FCCA  authority, 
consult  OGC. 
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ATTAppNgJfTC 


ES^AMFLE  OF  APFUCATiON  OF  FCCA.  FBINaFLES 


tnlHal  Sitaatfon 

Fiscal  Intenneduuy  A  identifies  $300,000  as  a  probable  overpaymeot  ia  its  review  of  Ae 
Provider  X  cost  report  The  cost  report  is  not  )vt  settled  A.  Notice  of  Program 
ReimbuiSGnient  ^fR)  has  not  been  seat 

An  auditor  fix>m  Fiscal  Intennediaiy  A  contacts  Provider  X  and  requests  more 
documentation,  letting  the  provider  know  ibei  there  is  prcd>ably  an  overpayment 

Provider  X  assens  that,  even  if  flioce  is  an  overpayment,  it  cannot  repay  the  full  arooont 
without  going  out  of  business. 

Fiscal  Intennediaiy  A  knows  that  it  has  some  discntioo  on  how  to  manage  negotiations 
for  ptogram-based  reoon^tation  of  the  amount  in  controversy,  but  does  not  have  the 
authority  to  forego  coIlectioD  of  or  compromise  a  dAt  once  it  is  established.  Hscal 
Inteimediaxy  A  decides  to  consult  its  R^onal  Office  and  Central  Office  staff  in  the 
Center  for  Health  Plans  and  Providen  (CHPP)  on  the  programmatic  issues. 

The  HCFA  staff  uses  the  Federal  Claims  Collection  Act  (FCCA)  procedures  assessment 
worksheet  ( Attadunent  B). 

[NOTE:  Both  Regional  Office  staff  and  Center  for  Health  Plans  and  Providers  (CHPP) 
staff  may  apply  Ac  worksheet  in  coordinatioa,  or  sqiarately.  All  staff  involved  in  ttie 
case  are  responsible  for  considering  Uip  FCCA  aj^licability,  and  none  should  assume  diat 
another  staff  person  or  componcat  has  assessed  it  Best  practice  is  ftat  Regional  Office 
and  Central  Office  staff  coordinstc  and  devdop  the  facts  together.] 

The  worksheet  shows  that,  under  the  FCCA,  no  debt  is  established  yet,  and  no  resolution 
by  means  other  than  a  programmatic  adjustment  is  being  sought,  so  they  fhsely  consult  on 
the  Title  XVIIl  issues  without  notifying  OFM. 

A  Change  in  Situation 

After  exdunge  of  documents  and  discussion.  Fiscal  Intennediaiy  A  allows  an  additional 
SIOO.OOO  in  costs,  but  still  finds  there  is  an  overpayment  of  $200,000.  Fiscal 
Intermediary  A  sends  a  Notice  of  Program  Reimbursement  (NPR).  which  esUblishes  the 
amount  of  debt  and  the  demand  for  repayment 
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Provider  X  conadders  wbetiwto  repay  the  debt,  or  airange  aa  extended  repayment  plaa 
WhUeitisdoingtfais,ttmqr^l9edtbeFIdecui(moiiaprogni^^  Rmay 
ev«ntuafiywiB8tcomeIevd  oftppeslaidberi^sklpaitGr  aUoffiteuxiomtf  m 
coatroveisy.  (Whik  the  case  u  on  8n>edt  at  the  pomt  it  whi^  the  provider  tcpt)«&e 
deibt  -  wheCbcr  as  a  himp  sum  or  at  the  end  of  an  intennediaiy-inqxised  recoopment  or 

However,  ste  re^ew  of  its  finaixial  situatiao,  I^Dvi^ 
rqmyxoent  adwdolfr  wwld  force  It  ixxto  banlcraptcy  or  out  of  buskteas. 

The  tepreaeotative  for  Provider  X  pcopoaes  that  the  provider  pay  only  S50,000  over  two 
yeaxB,  in  order  to  conliitw  itf  foil  opentktni.  No  pcogiainmBtic  bant  is  offered  forte 
pcynKst  of  les  flan  ibe  M  sxiomt  of  file  del^ 

FiacallntentwtHgyAaaitactsteDiviaioBofFinan^ 

OfSOBL 

Tbe  Diviakn  ofFinancial  Mattagemeat  stiff       the  FCX!^ 
(AttadsnectB). 

Tbe  wcriohoet  tdiows  that  fte  FC^  foocedurei  ate  to  be  fi)Ilo^ 
is  a  debt,  aod  a  coinp'roinnc  haa  been  pfopoaed. 

Tbe  DivisioD  of  Finaocial  Manaseoiait  contacts  the  Office  of  Financial  Management  in 
CtttnlOfl&ce.  From  fUspoim  on.  the  case  of  Provider  X  is  tradced  OS  a  Federal  Claims 
CoQectioaActcaaB.  llie  OfiBce  of  Fina&dsl  Maoagement  has  the  sole  lead,  amtoo^ 
Ceoier  for  Health  Plans  and  Providers,  Resiooal  Office;  Offioeof  General  Covnsd  and 
other  oipeit  staff  may  be  consultBd  and  direcdyisvolved  in  the  case.  In  the  end,  if  it  is 
detefnainedbyOFMtobcacomprouuaeofad^inangnoiintoverS100,000 
(egxhidiiig  iatervrfX  it  is  refoied  by  OFM  to  OOC  aod, 
Justice. 
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ATTACHMENT  P 


FBEQUENTLY  ASKED  QUESTIONS 

Q.      What  aboot  cases  befbie  the  Provider  Remibuiseinent  Review  Board  (PRRB)7 

A.      The  same  principles  apply.  Kfanyof&e  cases  befbie  the  PRRB  do  not  involve  a 
"debt"  under  the  Foderal  Claims  Collection  Act  (FCCA)  because  repayment  has 
been  nude. 

Even  while  a  caae  is  bc&re  the  Provider  RdmbinancQt  Review  Board, 
provider  and  the  Fiscal  Intamediary  may  agree  to  progmmmatic  adfostmeots  that 
rcsuh  in  die  proper  withdnwing  the  case.  As  long  as  these  adjustments  do  not 
ovate  a  oaBmpramifle  under  die  FCCA,  tfie  case  is  mt  »di|ect  to  the  s1^^ 
FCCA  leqniicmeatt.  sodi  as  ooosultation  widi  die  Dq>artmeal  of  Justice. 

However,  HCFA  is  developing  guidelines  for  contractors  diet  will  place  new 
controls  over  tntennediazy  (and  carrier)  detenninations  Uiot  meet  criteria  for 
significance.  Those  goiddines  will  provide  that  piugiiuimatic  adjushnents  that 
meet  the  criteria  most  be  approved  by  bodi  an  andiorized  program  official  and  an 
auduaitad  fiaeacifl]  officiaL 

Q.      If  a  pnivider  has  a  case  befine  die  PRRB  regarding  an  amount  in  omtrovenydiat 
is  being  repaid  muter  an  extended  rcpaymeid  plan  (ERP),  does  die  FCCA  apply? 

A.      Yes,  onto  the  final  payment  After  die  ptovidef  makes  its  final  payment  under  die 

ERP,  diere  is  no  deibt 
Q.      What  iftfae^scal  Intermediary  and  die  provider  agree  to  a  propammatic 

adjustment  over  $100,000?  Docs  that  naed  to  b«  ooordioated  with  the  Depaitmeat 

of  JustioeCPOJ)? 

A.      No.  As  long  as  die  i4justment  is  clearly  a  redetemmiatbnofdie  amount  in 
controveny  under  Tide  XVm,  it  is  widiin  die  audiority  of  die  Fiscal 
Intemiediary.  Hie  Fiscal  Intennedisry  may  prudently  oonfimi  its  intetpcetation 
widi  HCFA  staff.  In  these  situations,  the  Fiscal  lotennediary  is  required  to 
tpptogtiatsly  reopen  the  prior  drteimination  and  issue  a  revised  Notice  of 
Program  R^nbursaaent  CNPR)  reflecting  the  dianged  amounts. 

[Note:  Condsteot  with  guidance  dsevi^ure  in  thos  document,  if  diis  results  in  a 
HCFA  dedflon  on  the  progtammatio  adjustmcot,  and  dut  decision  meets  the 
criteria  laid  out,  that  decision  most  be  documented  in  writing  and  approved  by 
two  appropriately  audiorized  HCFA  officials.] 


I 


231 


MfiR-27-20B0    17:46  hCFfl  lOfi  X     r     >  202  690  6262     P.  23/^ 


Proper  documentation  is  importanL  The  execution  of  a  progtamnutic  adjustmeDt 
without  proper  documentation  through  the  rcopeniog  and  NPR  processes  may 
inadverteoUy  create  a  coat  rqport  settlement  that  on  its  &cc  has  the  appearance  of 
an  impcopei  and  rniaotborized  compromise. 

As  noted  above,  HCFA  will  shortly  issue  additional  guiddines  to  contractors 
leqoinng  ±eai  to  get  HCFA  approval  for  some  programmatic  adjuslmeats. 

Q.      If  a  case  is  subject  to  the  FCXiA,  does  that  mean  Aatneitba  the  Fiscal 

Intennediary  nor  HCFA  can  make  Medicare-only  proerainmatic  adjustmeau 
without  following  FCCA-mandated  procedures,  siicji  as  consultatioa  of  the 
DcpartmcDt  of  Jusdce  (DOJ)? 

A.      No.  The  amounts  in  oontrovtcsy  in  a  case  may  be  in  pait  resolved  by 

programmatie  adjustmeata  and  in  part  aetded  by  FCX^A  oompromise.  However,  if 
flic  case  iaadqect  to  fee  FCCA,  any  comprooiise  must  be  done  in  accordance 
widi  FCCA-mandatad  procedures. 

Q.      What  ifytw  are  not  sure  wheAer  the  provider  is  jSshtngfisr  a  comprotniic? 
Sometimea  this  is  very  snbjective. 

A.      If  you  are  not  sure,  consult  your  manager  and  recommend  involving  the  OfBce  of 
Financial  Management  The  proper  course  ofacdon  is  to  be  very  conservative  on 
the  risk  expocure  because  that  riik  may  xmfoitunatdy&Il  partly  on  you.  We 
would  Father  have  some  cases  handled  under  the  FCC  A  procedures  when  tfiey 
may  not  need  to  be,  than  risk  having  cases  settled  without  proper  aufhonty. 

Q.      I  am  an  analyst  in  CHPP.  WhatdoIdoifaFiscallntermediaiyorprDvidcr 

nepresentative  or  r^ional  ofiSce  staff  person  calls  me  on  the  pihone,  describes  a 
situation,  and  asks  me  if  it  is  OK  to  take  a  certain  amount  as  rqiayment  in  Adl? 

A.      You  need  to  protect  youiselfby  getting  all  the  facts  in  the  case.  See&e 
worksheet  at  Attadiment  B.  If  there  is  no  d'<^t,  it  is  within  the  Fiscal 
Internoediaiy'saothgrity  to  make  a  pcDgramrnatic  adjustment  While  it  is  always 
permitted  to  make  an  appropriate  programmatic  adjustment  when  there  is  a  dd)t 
certain  FCCA  procedures  may  apply.  You  should  always  make  dear  that  you  are 
merdy  advising  on  the  justification  of  ^  programmatic  basis,  not  agreemg  to  an 
amount  (vludimigiit  be  misconstrued  as  an  FCCA  resolotioni.  In  any 
<piestionabIe  case,  cmduct  the  ocmsultetiMi  in  writing. 

If  it  appears  to  you  that  the  giddanoe  you  propose  to  offer  may  result  in  a  national 
policy  decision,  a  precedent  tijat  may  materially  affect  paym«it  in  other  cases 
(espedally  open  cases  of  disputed  cost  report  wttiements),  or  a  significant 
difiercitce  inpayment  in  a  particular  case,  you  should  advise  your  managers  and 
sedc  tbar  guidance  on  wfaedier  the  case  should  be  coordinated  with  OFM. 
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Q.      Does  this  mean  that  I  dionld  not  share  infbnnation  with 

regional  ofiSce  stiffmember  unlesa  I  know  whether  or  not  the  case  in  ({UMtion 
could  be  a  Federal  Claims  Collection  Act  case? 

A.      No.  There  is  a  critical  distinction  between  sharing  knowledge  Bod  making  a 
decision.  Many  of  >ou  are  experts  on  very  ^edfic  points  of  HCFA's  policies, 
and  you  mustbe  ficc  to  share  your  knowledge  with  your  colleagues  in  other 
HCPA  ofiSoes  and  with  tba  contractors.  You  singly  must  be  clear  in  these 
comnmnicationa  that  you  are  not  making  tiie  dedsi(n  to  lesdve  t  Medicare 
payment  dispute. 

However,  if  you  have  reason  to  bdieve  that  your  policy  guidarKe  in  a  case  may 
have  a  material  effect  that  should  be  coordinated  with  OFM  (see  Affachment  F), 
yon  should  raise  the  case  to  the  attentioo  of  management  In  CHPF,  each  Group 
Director  is  authonzod  to  deteiminc  whether  Hit  niaterialtty  of  gnidanoe  in  a  case 
necessitates  coordinazion  witii  OFM. 

Q.      If  lean  diare  knowledge  freely,  how  do  I  know  when  I  have  to  track  a 
consultation  and  report  it? 

A.      This  has  to  remain  a  matter  of  jndgmeoL  Ibe  majority  of  issues  of  allowable 
costs  and  adjustments  will  not  berdatedto  FCCA  cases,  and  it  would  impair 
consultation  and  slow  progress  on  cost  report  settfement  to  treat  all  consultations 
asFCCAcases.  The  rule  oftfiumb  is  Uiat  you  may  assume  that  any  question  tiiat 
is  specific  to  a  program  issue  is  not  an  PCCA  issue  until  die  inquirer  shares 
mfbrmation  about  die  status  of  a  debt.  or.  wheretiiere  is  adcbt.  a  suggestion  of  a 
compromise  or  su^>ension  or  termination  of  collection  lhat  Ixings  it  under  the 
FCCA. 

With  regard  to  non^FCCA  cases,  consult  with  your  management  if  you  believe 
tfiat  gnidanoe  offered  in  a  particular  case  may  have  a  inaterial  effect  that  waiTsnts 
ooordinatiai  widi  OFM. 

(Note:  Consistent  with  gindmioe  dsewlMie  m  dns  document,  if  tbis  results  ^ 
HCPA  decision  on  die  prograiranatic  adjustment,  and  that  decision  meets  the 
criteria  laid  out,  that  decision  must  be  documented  in  writing  and  approved  by 
two  ^iinopriately  authorized  HCFA  officials.] 


Q.      How  does  all  flus  affect  bankn^itcy  and  insoIvoQr  cases? 

A.      As  with  FiDvidaRcimbutsemoi];  Review  Boaid  cases,  tiie  same  prindples  apply. 
However,  bankruptcy  cases  also  are  subject  to  a  number  of  other  Federal  and 
State  laws,  tend  to  be  very  cmqilcx.  and  always  involve  ^  DqMtrtment  of 
Justice.  Banknqrtcyislitigatioa  Special  rules  apply  to  intccfadng  with  entities 
in  bankruptcy  (eslled  •debtors").  All  bankruptcy  matters  must  be  coonlimited 
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with  DOJ  Otrough  &e  R^onal  Chief  Counads'  Offices  (RCCX>s)  of  tttt  Office  of 
die  Geoenl  Counsel.  Further,  lince  our  ability  to  collect  any  debt  is  impaired  by 
bnknqKcy,  almost  any  setQemeat  will  involve  the  exercise  of  FCCA  aotfaorities, 
raflicr  than  Title  XVIH  authorities.  la  all  benkmptcy  matten  contact  dio  Office  of 
Gcoeral  Counsel  for  guidance. 

Q.      What  about  a  provider  ceasing  to  ^vide  Medicare  services  due  to  health  and 
safety  issDcs? 

A.      These  also  teed  to  be  complex  cases,  ti^ch  may  or  may  not  involve  (he  provider 
gring  out  of  busit>eat  or  undergoing  baaknytcy  ptoceedinp ♦  Any  HCFA  action 
on  poteotisl  monies  owed  to  Medicare  must  be  coordinated  with  ttie  veronal 
DivisiooofrmandalManageraeat  The  tegiofial  Division  of  Hnandal 
Mana^CKOt  will  auess  whc&or  &e  case  is  to  be  treated  as  an  FCCA  case. 

In  the  case  ofbankinptey,  proceed  in  acoordasce  with  Attachment  F. 

Q.      Doe»  this  mnuoiuidum  affect  payments  undgdemonstiations? 

A.      No.  Because  deinonstratiom  are  subject  to  intensive  managerneot  review  and 
oversight,  including  review  by  the  OfSce  of  ManagpmsoS  and  Budget,  tfaia 
memorandum  does  not  fl|iply  to  demoostnlions. 

Q.      IsmaCHPPanalyst  IhaveacasebefbremeOiatdoesnottqppeartobeanFCCA 
case,  and  I  have  established  Qiat  to  Oe  best  of  my  knowledge,  there  ic  no 
programmatic  autfud^  to  address  the  problon  at  hand.  What  Aould  1  do? 

A.  Consult  wift  your  manager  andrecoimncadAat  your  oomponmt  seek  the  advice 
of  OFM  and  OGC.  These  situations  do  arise,  but  they  are  very  fiact-spedfic,  and 
need  to  be  considered  individually. 
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ORGANIZATIONAL  RESPONSIBILmES  FOR  FCCA  REFERRALS 
IN  THE  MEDICARE  FEE-FOR-SERVICE  PROGRAM 

1.0  OenenJ  Rcrooniibilitv  fiar  All  Oncmiaiimi  in4  Staff 

All  HCFA  itaff  tre  rdpoiirible  for  ooniidering  Fodcr»l  Clmtos  Collectioh  Act  (FCCA) 
applicability,  and  none  should  ■isume  thai  another  itaff  peaosa  or  component  has 
assessed  it.  Beet  practice  is  for  Regjonal  OfBce,  tho  Center  for  Health  Plani  and 
Providcn  (CHPP)  and  OfiBoo  of  Financial  Maiuigcmeat  (OFKO 
develop  the  &ctB  togetfier. 

2.1  RciPOMibilitiea 

The  Fiscal  Intcnnodiciy  or  Carrier  to  rcaponaible  for  the  prfanary  activity  of  debt 
dctenninationandddjtooUcctian.  The  Fiscal  Intennodiary  or  Canier  doca  not 
have  authority  to  su^)end  or  tenninate  ooDectioo  action  on  a  ddtt,  or  to 
cotnpennniBe  a  debt  or  otherwise  make  a  ddJt  xettfemenl  under  the  FCCA.  The 
Fiscal  Intennvdiary  Claims  Collection  Point  of  Contact  (CCPOC)  or  the  Canier 
Qaimx  Collection  Point  of  Contact  most  refer  any  tuggeation  of  any  of  tbttse 
aotions  to  fhe  Regioaal  OffiM  Oaims  Collection  Poim  of  Contact  (RO  CCPOC). 

22     Points  of  Contact 

Eadi  Fiacal  Intetmediaiy  or  Carrier  must  identify  a  Oaims  Collection  Point  of 
Contact  «dio  is  reaponaible  fbr  assessment  of  cases  Cor  appropriate  referrsl  to  fha 
Regional  Office.  Thla  point  of  contact  must  be  named  to  the  Regional  Oflica 
The  Fiscal  Intermediaiy  or  Carrier  must  notify  ttie  Regional  OfiSce  Claima 
CoUection  Point  of  Contact  of  any  change  in  ttie  Fiacal  Intctmediaiy  or  Canior 
Claims  Collection  Point  of  Contact 

3.0  Rffliqail  Qffiwf 

3.1  Reaponsibilitiea 

Each  Regional  Office  dwU  qipotnt  a  CUdms  Collection  Point  of  Contact  finm 
within  its  Division  of  Financia]  Managesment  Tlua  point  of  orotact  is  responsible 
fix  ongoing  communi cation  and  consultation  with  Oe  FI  and  Carrier  dainu 
Collection  Point  of  Contact 
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The  regiontl  Clumt  Collection  Point  of  Contact  is  iic  lead  fot  questions  and 
re&crak  rcguding  the  Federal  Gainu  Collection  Act  Any  Regional  Office  staff 
who  are  pursuing  or  consnltiag  on  a  coUectiofi  case  must  icfa  any  suggestion  of  a 
suspecsion  or  Lennination  of  collection  actii^  or  cooiproTiiise  or  other  debt 
settlement  to  the  Regional  Office  Qaims  Collection  Point  of  Contact 

Under  HCFA  delegations  of  antboiity,  reflected  in  &e  AIS  GUIDE,  tiie  R^onal 
Administrvtor  cmtisues  to  hove  &e  authority  to  collect  claims  in  full  and  to  refer 
collections  in  full.  This  guidance  does  not  alter  those  authorities  for  referrals.  All 
such  refarals  must  be  reported  to  fte  OFM.  Note  that  the  AIS  Guide  has  been 
superseded  with  respect  to  dtbt  sctfleaieat  antfaotity;  currently,  only  flie  Deputy 
Oiief  Financial  Officer  is  authorized  to  approve  any  dAl  sdtlesiait.  indudbg 
any  con^vomise  under  the  Fedoal  Claims  Collectioa  Act 

The  Regiojal  Office  Hirimx  Collection  Point  of  Contact  must  maintain  an  up-to- 
date  list  of  an  potmtial  su<;pensiaQ  or  tenmoation  of  collection  actioiu,  and 
oompTotnises  or  other      cettlemoits  under  discussion,  inducing  ftose  referred 
fi»  collection  in  full.  The  RO  CCPOC  most  notily  OFM  of  any  diange  in  the 
&cts  or  status  of  a  collectian  case  thai  has  been  identified. 

32      Points  of  ContKt 


Initially,  the  Regional  Office  Point  of  Contact  ^lall  be  the  Associate  Regjonal 
Admiidctrator  who  directs  ttie  Divisioa  of  Financial  Management 


REGION 

POINT  OF  CONTACT 

TELEPHONE 

L 

BOSTON 

Lynda  F.  Silva 

617-565-1322 

Q. 

NEW  YORK 

Peter  Retfman 

212-264-2505 

nr. 

PHILADELPHIA 

Bob  Taylor 

215-861-4261 

IV. 

ATLANTA 

DaleKeodxick 

404-562-7301 

V. 

CHICAGO 

OpalKealy 

312-353-9817 

VI. 

DALLAS 

Steve  McAdoo 

214-767-6402 

VIL 

KANSAS  CITY 

Phil  rhijtreiii 

816-426-5033 

VIIL 

Bernard  Felioer 

303-844-1993 

DC 

SAN  FRANCISCO 

David  S^«n 

415-744-3661 

X. 

SEATTLE 

David  HafSe 

206^15-2334 

4,0  OflRee  of  Finmeial  Mm«yanff|f 


4.1  ReaprawbiUtics 

The  Debt  Collection  Bnncfa  (DCBX  Divisioii  of  Financial  Integrity  (DFI), 
Finandal  Services  Group  (FSG),  Office  of  Financial  Manapment  <OFM)  is 
central  office  lead  for  coordinating  all  HCFA  collection  activitiea.  The  Deiit 
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CoUflcdoaBnnch  may  refer  cases  or  issues  to  OFM  staff  as  appropriate,  but 
FemaiDS  the  center  for  all  inibnnalion  on  status. 

The  Director,  Division  of  Accsvintiag,  FSG.  the  OfBoc  of  Financial  Maoagenent, 
is  the  Agency  Cbims  Collection  OfBcer  (CCO)  designated  un<i9r-the 
iemiiicmeuts  of  the  Federal  Claims  CoIlection.Act  The  responsibilities  of  the 
Agency  Claims  CoUection  Officer  are  described  in  the  Adaunistrative  Issiianoes 
Guide. 

The  Deputy  Chief  Fioandal  Officer  (DCFO)  is  the  sole  HCFA  official  aidhmized 
to  suspend  or  tennisjte  collection  action,  or  to  coinpromise  or  o&sndse  ni^ 
debt  setdemeot  under  tfic  FCCA. 

llie  D^aty  Chief  Finandd  Officer  diaU  be  aufittnized  to  gK«  fiiiandal 
otHicarnooe  to  a  CHPP  dedsMQ  oo  a  pcogranmn&  adjostnKnt.  provided  that 
approval  is  reoammeoded  in  writing  by  a  CH?P  Gm^  Director  or  Dqputy. 

The  Carief  FtnancUl  Officer  and  flie  Deputy  Chief  Finandal  Offic«r  shall  each 
serve  as  a  contact  point  for  any  HCFA  or  contractor  staff  member  who  is  unable 
to  satisfy  him^f  or  hcndf^  a  proposed  fMohition  of  a  Medicare  payment 
dispute  wx»ld  not  be  improper  where  the  proposed  resolution  woiild  res^ 
HCFA  paying  more  or  icooT^tng  less  tiian  it  otherwise  would  have. 

42      Taints  of  Contact 


POINT  OF  CONTACT 

NAME 

TELEPHONE 

Debt  CoQectfim  Braach 
Oaims  CoQectioB  OfSoar 
Deputy  Chief  FiaaaeUl 
Ofhcser 

Maria  Parmer 
JcffChaney 
Deborah  Ta^or 

410-786-5465 
410-786-5412 
410-786-6427 

3.0  Center  for  Heahfa  Plana  and  Providem 


5.1  Responsihilities 

The  Deputy  Director  of  the  CesBfer  for  Heahh  Plans  aad  Providers  (CHPP)  shall 
serve  as  a  contact  point  for  any  HCFA  or  eontraoor  staff  who  is  unable  to  satisfy 
himself  or  henelf  tibat  a  propoaed  resohition  of  a  Medicare  paymat  dispute 
would  not  be  improper  where  the  isoposed  reso'hitxm  would  result  in  HCFA 
paying  more  or  TBoonping  less  than  it  ofterwlse  would  have. 

Eadi  Group  Director  and  Deputy  in  CHPP  shall  be  audiocized  to  give  ptogran 
approval  to  a  CHPP  daeiaion  on  a  programmatic  adjastment,  subject  to 
ooDCumeoce  fram  the  Deputy  diief  Financial  Officer. 


3 


237 


«fiR-27-2a00  17:47 


HCFft  lOfl 


202  690  6262     P, 29/36 


Each  Groiq)  within  the  diall  dcdgnate  a  Group  Point  of  Contact  (GPOC)  for 
Fedtiral  Claims  CQllectioa  Act  assessmettts  and  refexnUu 

The  Group  Point  of  Contact  shall  be  available  to  Groop  staff  for  training  and 
consultation  of  the  Federal  Claimi  Collection  Act  feniiifeffleBt8,^iroieaCTncnt  of 
FCCA  applicabib'ty.  and  assistance  in  refenal  of  potcntia}  Federal  Oaiqis 
CoUectiofD  Act  cases  (requests  to  su^>end  or  tenninaie  collection  action  on  a  debU 
or  pnjposals  to  oQin^imiise  a  debt  or  o&erwise  ef^  a      settlemem  uixk^ 
FCCA)  to  OFMJJonetheless,  the  Gtovp  Point  of  Contact's  role  doea  not  relieve 
the  CHPP  staff  pcnon  of  the  responsibility  fin- being  awire  in  all  oonsultatioDS 
with  providaiof  the  potential  fig  a  tedmical  programmatic  diacosgon  to  cpnddy 
trvufbnn  into  a  Federal  QaixDS  Collection  Act  negotiatlcm.  Individnal  itaff  are 
dway^  reqionsible  for  ascertaioing  &e  ftcts  of  a  case  in  sa£Bcieiit  detail  to  qiply 
the  FCCA  asseaameot  worksheet. 

All  CHPP  staff  sboold  be  notified  of  dw  Gnnp  Point  of  Contact's  idoitity  and 
role,  axvl  of  the  reaponsibiltty  of  the  staff  to  work  with  tiieOro^^  Point  of  Contact 
to  oonsQlt  with  and  refer  cases  to  the  Office  of  Financial  Managanenf  s  Ddn 
CoUectioD  Branch.  In  the  abseooe  of  the  Group  Point  ofCootact.  any  CHPP 
manager  may  refer  a  case  to  the  Dd>t  Collection  Branch. 

52     Points  of  Ontfact 

loitiaUy,  the  GPC>C  for  each  C3IPP  9^319  shall  be  the  GnK^  Director. 


CHPP  GROUP 

GROUP  POINT  OF 
CONTACT  (GPOQ 

TEI^PHONE 

Fnrcfassiiie  Policy  Gronp 
Chronic  Care  Policy 
Greup 
Health  Plan 
Admutstrmdoa  C^oop 
Provider  BllUag  and 
EdBcatiesi  Grasp 
DcBKmstrttioa  and  Data 
Aaaiyila  Groiq^ 

Tom  GuatafiRm/Parasbar  Patd 
Tom  Hoyer^Janice  Flaherty 

Gary  Bailey/Jean  Lemasmicr 

Old  Robinson/Joe  Broseker 

Sharon  Amold/Sid  Tri^er 

410-786-5674 
410-786-5661 

410-786^297 

410-786-6963 

410-786-6451 

6J0  OflSoe  of flie  Oen?r^  C""pffd 

6.1  RcspoDsibilitiea 

M  inatters  (bat  ate  referred  to  fte  D^iattaffit  of  Justice  uivkr  the  FCC^ 
reviewed  by  the  0£Bce  of  die  Qenetal  Counsd.. 

Two  ooraposeoti  of  the  OfiBoe  of  die  General  Conoael  inay  be  involved  in 
Medicare  coUecdons:  the  Regional  Chief  Counsel's  Offices  (RCCOa),  and  die 
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Heshh  Cam  Jouncing  DivUkm(HCFD).  In  addition,  the  Business  and 
Adminiscntive  Law  Division  may  be  consulted  if  a  case  involves  oontiact  law. 
CX3C  is  available  to  provide  advice  and  assistance  upon  request 

Regionsl  OfiGce  staff  may  consult  the  contsponding  Reponal  Chief  Counsd's 
Offices.  In  sccacd8ncewi&Att8ciuiMntG,refaTBls  to  the  Depaxtment  of  Justice 
for  collection  in  full  must  be  referred  Orous^  the  appropriate  Re^onal  Chief 
Counsel's  Office. 

The  Health  Care  nnancing  Dtviaum  attorneys  may  be  cooaulted  by  Center  for 
Health  Plans  and  Piovidcn  or  Office  of  Fiaandil  Managonoit  staff  on  Medicare 
profFBimnatic  issues  in  a  case. 

The  Health  Care  Financinf  Division  and  Regional  Chief  Counsels'  Offices  have 
designated  attorneys  to  be  the  initial  points  of  contact  fin- HCFA  coDSultatioD. 
Those  attorneys  arc  listed  in  section  6.2,  below. 

6.2     Points  of  Contact 


The  initial  pofatts  of  contact  are: 


OGC  COMPONENT 

POINT  OF  CONTACT 

TELEPHONE 

HCF  DIVISION 

Thomas  Stuber 

410-786-8869 

REGION  I 

Nancy  Nemoa 

617-565-2382 

REcnoNn 

Annette  Blum 

212-264^373 

REGION  m 

Jim  Newman 

215-861-4461 

REGION  IV 

Howard  Lewis 

404-562-7830 

REGION  V 

AlanDom-IN.ILkMN 

312-886-1707 

AlJaff(6-WI,MI,0H 

312-886-1699 

REGION  VI 

JoelLemer 

214-767-3463 

Badoip'GaylaFullCT 

214-767-2995 

REGION  Vn 

SamBorin 

816-426^13.  ext  221 

REGION  Vm 

Jay  Swope 

303-844-5101 

REGION  IX 

DickWatennan 

415-437-8189 

RECnONX 

Evelyn  McCheaney 

206-615-2278 

5t 
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ATTACHMENT  F 

PROCEDURES  CONCERNING  CERTAIN  NON<FCCA  ISSUES 
RELEVANT  TO  MEDICARE  COLLECHON  ACTIONS 

Intruducttoii 

HCFA's  oeed  for  sUimga'  financul  controls  and  accountability  in  fiscal  sunagemeot  goes 
beyood  the  cooiidinctio&  of  Federal  Clauns  Collectian  Act  (FCCA)  and  Title  XVm 
cutfuritiei  uul  pcDcodurea.  Several  fiiithcr  stcpa  arc  Qooded,  but  tiiis  guidance  cannot 
pctjvide  a  foH  reviaion  of  aO  the  affected  prooedores.  However,  ceitain  ^edfic  concerns 
rcqiiiifc  improved  ojpcaatioos  immediately. 

The  guidance  bdow  ap(dies  to  CQllecti(H»  and  oo(t  iqiort  settles 

generally,  innhiding  pcogramnutic  at^'oatmeots.  Thia  gmdaoce  ^lies  wbetfacr  or  not  a 

caae  is  found  to  be  sabiect  to  FCCA  raquimncnts. 

ADoroval  of  Certain  Programmatic  Adiustmenfa  to  Amoimts  in  Oontroverav 

Aa  thia  guidance  maices  clear,  aU  matten  involviflg  a  debt  must  be  refimd  to 
Chief  Ftnoociai  Officer  for  apparopciate  deposition.  Similariy,  ell  matten  fiir  which  diere 
is  no  progranmiatic  ai^rity  to  resolve  fiie  amounts  in  oootroversy  must  be  refisrred  to 
the  D^uty  Chief  Financial  officer  for  appropriate  disposition,  l^n  refiBnrel.  the  D^ty 
Chief  Finandal  Offica  must  dettonise  wfa^her  a  matter  involvea  bodi  a  debt  axid  a 
oompromiae  ct  a  su^ienaion  or  termination  of  a  collection  action. 

•  If  tticTnatter  involves  both  a  ddrt  arid  a  compromiae  or  a  suspension  or  tennipation  of 
a  collection  action,  the  FCCA  applies,  and,  if  the  amount  of  Ae  ddit  exceeds 

S 100.000.  Ae  DCFO  must  ensure  tiiat  OGC  and,  ultimatdy.  DOJ.  review  flie  matter. 

•  If  the  matter  is  one  for  which  there  is  no  progranmulic  authority  to  resolve  the 
amount  in  eonlToversy,  but  involves  no  dd>t,  the  FCCA  does  not  ^ildy.  TheDCFO, 
however,  must  ensure  that  OGC  reviews  fiie  matter. 

•  If  dw  matter  involves  a  ddjt,  but  iKrt  a  con^comise  or  a  sj^easioQ  or  termination  of 
a  collection  action,  die  FCCA  doea  not  require  referral  to  Hx  Department  of  Justice, 
regardless  of  amount  In  socA  cases,  a  pzogiammatic  adjustment  may  be  proposed. 
The  DCFO  and  the  Deputy  Director  ofthe  Center  for  Health  Plans  and  Providers, 
however,  muat  approve  die  resolutioa  as  a  proper  programmatic  adjustment  where  the 
pn^iosed  wdjmtment  would  neauit  in  HCFA  paymg  out  more  or  recoup  leas  than  it 
otherwise  would  have. 
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As  implied  by  the  discussion  above,  if  a  nutter  involves  nei^  a  ddrt  nor  a  oompiomise 
or  a  suspetuioD  or  teanination  of  a  oollectiaa  action,  it  need  not  be  re&cred  to  the  DCFO 
for  dispositioa  Hierefore,  wc  are  isnplaneoting  the  foUowing  additional  proceduFal 
safeguard: 

•   !q  such  a  citiaalion.ifanyasescy  or  contractor  employee  has  not  satisfied  himself 
or  hersdf  ttiat  a  proposed  resohition  of  a  Medicare  paymcat  dispute  would  not  be 
an  improper  prugiauiuiatic  adjustment,  he  or  ^tz  may  request  that  (he  DCFO  and 
the  Dcjnty  Director,  CHPP,  ^ipmve  Oe  proposed  fBsolution  as  a  proper 
prograimnatic  adjustment  v?faere  the  proposed  adjustment  would  result  in  HCFA 
paying  avs.  more  or  recoup  less  tian  it  othtrwise  would  have. 

Six  noaflu  from  fte  issuance  of  Qds  meauiraaduin,  flie  C70  win  reev^ 

procedural  safegoaidt  and  advise  fte  AduuuisUator  whetbg  modifications  are  warranted 

and,  if  so,  what  fljose  modifications  should  be. 

Consideration  of  Potential  Financial  Significance  of  PrPBtamnatic  Adjustments 

CHPP  staff  are  ofteo  oooinlted  is  experts  on  payment  policy.  Many,  but  not  all,  of  dwse 

ocnisultations  may  resdt  in  piQgrazmnatie  adjustments,  and  tfic  staff  consulted  may  not  be 

given  the  iiifonnation  needed  to  make  a  detcDsination  «4ietfier  iofiinx^ 

cv«a  a  collection  conveyed  to  a  provider  or  inlcnnediazy  has  a  aigmficant  eflect  on 

payment 

Requiring  ^  coordination  of  all  su^  oonsaltatioos  with  OFM  is  unnecessarily 
buniensome.  However,  it  is  necessary^  all  CHPP  staffbevigDant  to  ideoliiy  any  case 
ftat  may  result  in  a  national  polky  decisiao.  a  pteoedcnt  that  m^  materially  a^ct 
paycQcnt  in  other  cases  (espedaliy  open  cases  of  disputed  cost  r^Knt  setflemeots),  ^ 
significant  difference  in  psrymeitf  in  a  particular  case.  0C3C  is  avaiUble  to  provide  advice 
and  asristance  upon  request  OFM  is  reapunaible  for  maintaining  die  Agency's  financial 
controls  and  prcxfaicing  its  filiandal  statements.  Coordination  wKh  OFM  is  necessaxy  for 
any  HCFA  decision  fliat  significantly  aflects  those  controls  and  statements.  OFMactxons 
on  such  cases  will  be  based  on  those  financial  responsibilities,  and  win  tiot  abrogate 
CHPP's  authority  on  policy  matters. 

The  required  procedure  mirrois  estabUshed  practice:  eadi  CHPP  staff  manber  is 

respoaisiUe  for  identi^iitg  potesrial  eases  and  oraBohing  DivisioQ  or 

Each  Group  Director  shaU  decide  v^icdier  particular  cases  must  be  coon&i^ 

OFM. 

CHPP  shall  develop  gaidelines  for  the  asaeasmcot  and  xefenal  of  cases  to  OFM,  and  shall 
train  aO  CHPP  staff  in  those  guidelines  and  flw  stqipoiting  procedures. 
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Once  a  case  is  refixred  to  OI^  DFI  sfaan  retain  the  responsibiUty 

ontU  it  is  closed  or  settled,  and  CHPP  and  regional  DFM  stafFroay  be  required  to 

regulariy  xxpdaic  the  status  with  DFL 

Identification  of  Potential  Precedential  Impact  of  Proeriinmatic  Adiustnuajfe 

om  win  work  with  the  CHPP  and  the  R^ons  to  estabtish  a  forum  for  discussion  and 
identificatioa  of  issues  and  cases  under  ocnisderation  that  may  have  preoedcntial  impact 
on  other  cases.  OQC  will  provide  advice  and  assistance  i]{)on  request 

OFM  shall  develop  a  meaaa  of  notifying  Pis  and  camera  of  issues  fliat  have  been 
identified  as  having  precedeotiil  risk.  Onoe  Ois  means  of  ootification  is  established,  FIs 
and  Carrien;  wiU  report  on  a  r^ar  basis  to  the  RO  Qatim  CoBection  Point  of  Co^ 
(ROCCFOC)  Ae  status  of  any  cases  involviiig  those  issues.  These  icpoits  will  be 
consolidated  regional^,  and  forwarded  to  OPM.  OFM  shall  consolidate  and  analyze  the 
regional  r^oits  and  provide  the  resulting  information  to  CHPP  sad  die  Regions. 

Before  this  identification,  notification  and  trsddng  system  is  estabHshed.  Fb,  Caniers. 
and  Regions  are  required  to  r^olarly  review  cases  on  hand  to  assess  precedental  risk,  and 
to  report  any  su(A  cases  iofomany  to  their  t^dar  points  of  contact. 


Pmpna^atf  c  Adiustmmts  in  Cases  Before  the  Provider  RefanborBcment  Review  Board 

An  FX  and  a  provider  may  agree  to  programmatic  adjostmoits  under  Title  XVm  that 
resolve  a  cost  rqx>it  setllemoit  that  is  already  before  the  PRRB. 

If  the  provider  owes  a  ddjt  to  Medicare,  the  FCCA  procedures  must  be  followed 
regarding  any  acdon  to  cotnpromise  or  su^iend  or  tenminate  collection.  This  would  ^ly 
even  if  the  provider  were  actively  xtpayixig  the  ddjt  under  an  extended  repayment  plan. 
However,  cases  before  tiie  PRRB  are  not  subject  to  ^  FCCA  if  the  debt  has  been  repaid. 


Programmatic  adjustments  not  subject  to  tiie  FCCA  must  be  oooidinated  wifo  foe  Office 
of  Hearings  (the  oomponeot  of  HCFA's  Office  of  htemal  Customer  Support  foat  provides 
staff  6^»port  to  the  PRRB),  and,  to  the  extent  that  they  have  been  consulted  regarding  the 
programmatic  adjustmcat,  widi  OFM  and  any  involved  CHPP  Qioup.  Tlie  FI  must 
document  diat  only  programmatic  adjustments  were  made,  and  must  observe  the 
applicable  rales  regarding  rec^iening  and  (he  issuance  of  a  revised  detecmination  dirougfa 
a  new  Notice  of  Program  Reimbursanent  CNPR)-  The  Regional  Office  Claims  Collectioiir 
Point  of  Contact  must  be  notified  to  assmt  that  any  affected  reports  are  i^iprspriately 
updated. 
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Stipulation  Aereeiqents 

HCTA  emptoyecs  maybe  confronted  by  proposals  from  providers  or  their  r^prescotatives 
in  the  form  of  1^  docunwits,  requiring  an  lujthcrized  signature.  Kid  designated  by 
names  such  as  "stipulation  agwment"or  "stipulation  of  settlement.'  These  agreonents 
have  most  often  arisen  in  eases  with  pwidcrs  who  are  in  an  appeal  status,  such  as  befiwc 
the  PRRB,  or  in  litigation,  but  may  involve  providers  who  have  not  yet  b^  issued  a  final 
NPR.  In  some  cases  the  agpeemrat  deals  with  the  applicability  of  a  particular  ruling  or 
decision  (e-g.,  a  circuit  court  dodsion)  to  one  ct  more  providws  «4io  may  or  may  not  have 
appealed  the  issue  decided  in  the  ruling  or  decision.  Some  such  agreonents  may  refer  to 
specific  amounts  in  controversy,  others  simply  to  application  of  particular  policies  or 
guidelizKs. 

HCFA  is  cxMKxmed  &8t  in  some  cases  signing  sudi  an  agteemeot  may  jeopardize  fiiboe 
appeals  of  court  decisions  in  other  circuits  and  districts.  Any  HCFA  eo^loyce  v/bo  is 
asked  to  execute  such  m  ^reement  must  consult  OOC  and  notify  the  tppiopnate 
CXTOC. 

We  have  concluded  &at  confidentiBlity  dau»s.  ^le  not  illegal,  are  oontrvy  to  public 
policy,  and  therefore,  no  agreement  mi^  contain  sudt  a  clause,  unless  we  are  instnicted  to 
do  otherwise,  in  tiie  course  of  litigatian,  by  ibe  Dqwrtment  of  Justice. 

The  form  of  Oese  agreanents  ia  irrelevant  to  the  determination  of  wheOier  or  not  the 
FCCAi^lia.  Althou^soine  are  entitled  as  stipulating  a  settlement,  die  facts  of  the 
case  must  be  omsidcred  to  assess  whether  or  not  die  proposed  agreement  would 
constitute  a  debt  settloneiit  or  other  action  subject  to  the  Fedoal  Qahns  Collection  Act 

The  Office  of  Financial  Management  dull  ^epaie  imtiuetions  under  which  eadi  regional 
Division  of  Financid  Management  (DFM)  b  to  consult  with  its  Pis  and  carricR  as  to  tiie 
frequency  and  nature  of  sudi  stipuIatuMis,  and  npott  the  results  back  to  the  C^oe  of 
Financial  Management  Based  on  that  infomutioa  collection,  future  guidelines  will  be 
developed. 


Bankimrtcvand  Insolvencv 

HCFA  routinely  encounten  situations  in  winch  a  provider,  managed  care  otganizatioa,  or 
insurer  is  insolvent  and  owes  Medicare  monio.  All  banknqitcics  and  insolvencies  are 
litigation,  for  the  purposes  of  these  procedures  arc  treated  as  subject  to  the  FCCA.  and 
must  be  coordinated  widi  DOJ. 

Bankaqptctes  and  insolvencies  of  managed  care  orgadizatioQS  and  oAer  payers  differ  in 
key  ways.  from  provider  bankruptcies.  State  insurance  dqnrbnents  are  the  piimaiy 
sources  of  tnforoation  in  managed  care  organization  ot  insurer  bankruptcy  and 
insolvency  situations.  Ty^cally,  a  SUte  insolvency  proceeding  is  called  a  teceivasbip. 
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Al^n^  these  guiddmes  are  specific  to  fee  for  service  Medicare  opoadons.  it  is 
necmaiy  to  discuss  Modicaie  managed  care  contracts  in  tins  context,  since  organizations 
with  Medicare  managed  contracts  may  also  be  other  payeia  with  which  Medicare  benefits 
must  be  coordinated,  or  may  also  provide  servrices  to  some  bcnefidaiics  on  a  fee  for 
service  basis.  To  assure  proper  coordination,  CHPP  shall  develop  ^spropriate  procedures 
coBsistcnt  with  these  guidelines  to  be  followed  when  a  managed  care  organization  with  a 
Medicare  contract  is  declared  insolvent  by  the  State  insurance  department  or 
bankn^tcy  or  insolvency  proceedings.  CHPP  shall  immediately  infiann  DFI  about 
managed  care  organization  bankruptcy  and  insolveo^  filings,  noting  the  dates  the 
referrals  occurred.  If  r^cmal  staff  are  firrt  to  learn  of  an  insolva^,  they  shall  similariy 
infbm&e  regional  DFM  of  such  filings,  \i4iicfa  shall  in  turn  inibmi  the  RCOO  and  DFL 
on  diall  ooosdinate  with  CUFF,  the  Regional  DFM  end  OGC  or  6e  RCCO  to  assure 
dttt  the  litigation  is  efl^vely  oootdinaiBd. 

HCFA  is  generaOy  notified  of  provider  bankn^tdes  by  its  fiscal  intennediaries  and 
carriers  or  by  DGJtfannq^OQC.  Pis  and  caniendialliiBme£atdy  refer  all  profvider 
baskn^tcy  cases  to  DFM.  vMch  in  turn  ahaU  immediatdy  xefisc  tiio  case  to  Ae  RCCO 
Goordinatiofloftfae  litigation  with  DOJ.  At  the  same  time,  the  R^lonalDFM  shall  r^xwt 
fte  case  to  the  OfBoe  of  Financul  Management's  Division  of  nnancaal  Integrity  (DFI). 
noting  dte  dates  the  leftnals  oecuned. 

Tixnisg  IS  voy  important  in  bankruptqr  and  insolvea^inalteR.  Time  constraints 
prohibit  ceotnl  control  by  DFI  of  all  lesponaes,  but  HCFA  must  maintain  a  oentrel 
repository  ofidentifying  and  tracking  infiannation.  If  issues  nqoirecocffdiaatiosi  of 
responses  with  Central  Office  campoiieots,  that  cooniihation  mnst  be  refiared  to  DFI, 
unless  court  deadlines  prohibit  DFI  shall  notify  and  coordioatewifii  any  oeoessaxy  CO 
components,  and  shall  coordinate  witti  OGC  (HCF  Division)  to  assure  the  litigation  is 
being  handled  appgropriatdy.  Similarly,  in  ttxt  R^ons.  DPM  dudl  notify  and  coordinate 
with  any  oBGessaiy  RO  oomponcnts,  and  dttll  coordinate  witii  die  ROCO. 

RCCOs  AmU  refer  all  directly  received  (whcAer  torn  DQJ  or  oflierwise)  baakmptcy  and 
insohrenqr  cases  to  CbeirHegiooal  DFM.  QPMahall  coordinate  as  impropriate  with  die 
Fl,  cairia.  or  r^onal  8ta£f      are  re^onsible  for  a  particular  Medicare  managed  c^ 
plan,  and  report  to  and  coordinate  with  DFL  OQCdiaB  refer  all  directly  received 
(whether  fioro  DOJ  or  odwrwise)  banknqitqr  and  insolvency  cases  to  DFI  and  coordinate 
with  fte  RCCOs  for  handling  and  coordination  with  DO/. 

To  sttmnaorize,  DFI  in  oential  office  and  DFM  in  the  regiooal  ofBces  shall  track  all 
bankn^tqr  and  inaohrca^  cases  and  jointfy  ensure  tfie  refaials  to  Oc  responsible  central 
ofRee,icgioasJ  office  and  OGC  componeots  as  ifpropiiate.  DFI  shall  assure  that  HCFA 
provides  DOJ  (through  the  RCCC^  or  OGQ  adeqnati  bankruptcy  support,  including 
necessary  suppoiting  documents  aiad  analysis  from  FIs  and  cankrs. 

AH  provider  bankh^tcy  si9portiiig  document  and  analysis  requests  to  the  FX  or  carcier 
Aall  be  coordinated  tfoou^  the  regiomdDFM.  Request*  to  Medieare  managed  eere 
plans  for  suppoiting  documents  and  analysis  shall  be  referred  to  the  plans  through  the 
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legknul  Staff  f«^iotnail)le  for  tixw  oianacod  ca^ 

DFM,  so  that  DPI  may  rdy  on  a  corasMnoootact  point  for  status  infonnation  on  all 
baniai^rtdes  and  inairivendes. 

If  a  Region  leodves  a  bankruptcy  Rfonl  fiom  a  Regional  Aitomey  in  t^ 

Assistant  US  Attaniey,  and  hss  not  received  mtioe  of  die  case  firom  DFI.  ti»  RO  CCPOC 

shall  tqnrt  (he  ooe  to.DFL 

Anneal  of  Aava«CrnirtDed«OiiM 

There  has  been  inconsiiftency  ia  handling  dwrimons  of  wfadfaer  to  appeal  advene  court 
dedaions. 

OIPP.  OFM  and  fte  OflSce  of  the  Atloin^  Advkor  sfaaU  fatt  n  ^peal  Review 
Committee  to  cstabliihGritanafiirdecidiiig  whether  to  appeal  The  Appeal  Review 
Committee  riiaH  coosidcr  each  adverse  court  deda!<»  and  apply  its  criteria  to  determine 
whether  an  appeal  should  be  taken.  OGC  shaD  advise  the  Comnuttee  without  a  vote. 

The  ConmltteB  dnU  be  authodzad  to  refer  8  caK  to  OGC  (HCF  Diviaion)  req^ 
appeal  on  behalf  of  HCFA.  HCFA  leoo^iisxa  that  OOC  moat  coordinate  any  audi 
decision  fioat  wi&tfw  General  Coonsd's  office  and  secondly  with  DOJ. 

The  Committee  shall  waik  with  OQC  to  assure  adequate  biiefing  and  explanation  of  the 
issues  onder  coosideraticHi,  and  diall  ooordioste  tedinical  vspptxi  from  HCFA  staff  in 
assessing  potential  rids  ejqKMOPes  fiam  a  dedsiim  not  to  qfieal  or  tte  fa^^ 
appeai 

In  the  event  that  CXjC  infimns  the  Committee  that  it  does  i»t  believe  HOP A's  decision  to 
appeal  is  advisable^  the  CommittBe  shall  notify  and  brief  the  EC  If  HCFA  disagreea  with 
CXK:'s  reconmundation  after  diaeussioa  with  OGC.  the  Comoitne  will,  on  the 
Administraloc'a  request,  coordinate  the  prqaacation  and  clesranee  of  a  decision 
men^irsndum.  If  neoessaiy,  lequestiiig  Oie  Deputy  Seoretaiy  to  revisit  the  O 
in  discussion  with  the  General  Counsel's  office  and  HCFA. 
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EXHIBIT*  27 


CUKOMMTTS  ON  THAOE 

XXNT  coMMrme  on  taxation 


CongreiSs?  of  tfie  ?Hmteb  g)tatc£? 
^ouf(e  of  3iaepref;entaribes( 
masi\jmston,  S£  20515-3215 


March  27, 2000 


MS.  VIVIAN  tJOHCS 

asracT  iwoTiiATew 
HJ  yyut st«tT 

NwJvoix.  MY  10077 

TiufMONT  01JJ  eo-itoo 


Hooorable  Susan  Collins 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Seoator  Collins: 

It  has  come  to  my  attenticm  that  tiie  Fennanent  Investigati(»s  Subconunitte  will  be 
holding  a  hearing  on  the  Health  Care  Financing  Administration's  (HCFA)  settlement  of 
three  claims,  two  of  which  were  with  major  New  York  health  care  iKDviders.  I  want  to 
make  sure  that  your  Subcommittee  understands  my  support  for  these  institutions  and  the 
leadwuhip  of  HCFA,  in  particular  it's  former  Director,  Bruce  Vladeck. 

I  can  attest,  without  reservation  to  the  integrity  of  Mr.  Vladeck  and  his  dedication  to 
assuring  access  to  quality  healdi  care  for  all.  Bruce  Vladeck  worked  in  New  York  for 
many  years  before  his  appointment  to  HCFA  The  President's  choice  was  a  good  one. 
Mr.  Vladeck  has  an  extensive  knowledge  in  the  complex  issues  of  health  care  fmancc.  I 
am  sure  tiiat  if  be  believed  that  the  mattcn  ?t  hand  should  have  been  settled,  then  th^ 
most  likely  should  have  been. 

The  General  Accounting  OCBce  report  appears  to  make  no  accusations  of  conflict  of 
interest  Tnstfad,  the  report  alleges  that  proper  procedure  was  not  followed.  Given  the 
experience  of  Mr.  Vladeck  and  flie  senior  HCFA  professionals  who  he  assigned  to 
negotiate  tbesc  settlements  and  &e  crucial  role  the  institutions  in  question  play  in 
providing  baSAi  care,  especially  for  the  poor  and  uninsured,  I  see  no  reason  to  believe  no 
matter  v^stX  £ur  procedure  would  have  been  followed  the  result  would  have  been 
virtually  the  same. 


Cc:  Hon.  William  Rodi 
Hon.  Ted  Stevens 
Hon.  George  Voinavidi 
Hoc  Pete  Domenci 
Hod.  Ihad  Cochran 
HoQ  Arkn  Specter 
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ConqxtiH  ot  tf)t  ^niteb  States; 

SaRodltiigton,  9C  20515-0520 


HENRYA.WAXMAN 
291M  OttnoCT.  Caufornia 


Match  27, 2000 


Senator  Carl  Levin 
Ranking  Member 

Committee  on  Oovenmwntal  Affairs 
Permanent  Subcommittee  on  bivestigations 
Senate  Russell  Building.  Room  100 
Washington.  D.C.  205104262 

Dear  Cad: 


It  has  come  to  my  attention  that  the  Senate  Governmental  Affairs  Subcommittee  on 
Investigations  is  conducting  a  heating  tomonow  concerning  how  the  Health  Care  Hnancing 
Administration  (HCFA)  settled  cotain  Medicare  claims  in  1996.  including  some  claims  rdating 
to  public  hospitals  b  ILA.  County. 

I  thought  it  mi^  be  useful  to  give  you  some  context  on  this  issue.  Duringthe  1995-1996 
period,  LA.  county  was  in  a  period  of  severe  fiscal  oisis,  witii  alanning  implications  for  the 
continued  viability  of  the  public  hospital  system.  Then  were  threats  of  bankiuptcy,  and  sotic 
were  even  suggesting  that  the  county  would  have  to  walk  away  entiiely  from  their  obligations  to 
serve  the  poor. 

There  was  probably  not  a  member  of     L.A.  delegation  of  either  party  who  was  not 
aware  of  the  serious  threat  posed  to  continuing  healdi  care  services  to  the  many  poor  and 
uninsured  persons  who  were  seived  by  these  providers. . 

During  that  period,  fitt  Califocnia  State  administratian  under  Governor  Wilson  suppocted 
and  forwarded  to  HCFA  {noposals  for  a  waiver  of  certain  Nfedicaid  requirements,  and  duri^ 
discussions  of  the  county  and  State  widi  HCFA,  the  severity  of  the  problem  facing  die  L.A. 
health  system  was  undoubtedly  impressed  on  HCFA,  and  other  officials  in  the  Administration. 

Many  inembm  of  Ae  del^atioQ.  I  am  sure,  mged  HCFA  ofBcials  to  act  appropriaidy 
and  rcsponsivdy  in  whatever  areas  were  before  tiiem  to  aid  the  county  in  avoiding  what  looined 
as  a  public  health  disaster.  In  other  words,  we  wanted  to  assure  that  inattention  or  bureauoratic 
delays  in  resolving  resolvable  issues  were  avoided  to  the  extent  possible. 

I  understand  that  die  actims  of  Dr.  Biuce  Vladeck.  who  was  head  of  HCFA  at  that  time, 
to  press  his  staff  to  resolve  certain  Medicare  reimbursement  disputes  in  1996,  tfe  now  being 
called  into  question. 
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I  know  Dr.  Vladeck  as  a  dedicated  and  able  Administrator  of  the  agency,  who  was  totally 
committed  to  the  protection  and  strengthening  of  both  the  Medicare  and  Medicaid  programs.  He 
was  and  is  committed  to  the  beneficiaries  of  these  vital  health  care  programs-the  aged  and 
disabled  persons  who  depend  on  Medicare  and  the  low-income  aged  and  disabled,  and  children 
and  fomilies,  who  are  served  by  Medicaid.  It  is  inconceivable  to  me  that  he  would  have  taken  an 
action  that  would  have  endangered  ca:  compromised  the  Medicare  Trust  Fund,  or  inappropriately 
settled  claims. 

I  cannot  speak  to  die  procedures  tiiat  were  followed  in  the  agency  when  the  final  amounts 
were  negotiated  with  the  county.  I  can  say  again  that  the  public  health  system  of  the  county  was 
in  crisis,  and  it  would  have  been  indefensible  of  HHS  if  it  did  not  attend  to  respond  legally  and 
approiniately  in  a  timely  maimer  to  act  on  all  pending  mattos  to  ease  the  crisis. 

I  hope  these  views  mi^  be  of  assistance  to  ^>u  as  yon  proceed  with  the  Subcommittee 
hearing  tomorrow. 

With  kind  regards,  I  am 


Sincerely, 


HENRYA.WAXN^ 
Member  of  Congress 


248 


Senate  Permanent  Sabcommittoe 
On  InvcsticatioDi 

EXHIBITS  29  

STATEMENT  OF  THE  VISITING  NURSE  SERVICE  OF  NEW  YORK 

MARCH  28,  2000 

The  Visiting  Nurse  Services  of  New  York  (VNS)  is  extremely  distressed 
about  the  March,  2000  GAO  Report  entitled,  "HCFA  -  -  Three  Largest  Medicare 
Overpayment  Settlements  Were  Improper".  As  part  of  its  attack  against  the  Health 
Care  Financing  Administration  (HCFA)  and  its  allegedly  inappropriate  settlement 
of  disputes  with  three  providers,  inaccurate  and  very  damaging  statements  are 
made  in  the  Report  about  the  behavior  of  VNS.  This  statement  seeks  to  correct 
some  of  the  most  egregious  and  inacKiiurate  allegations  in  the  Report. 

The  GAO  Report  is  the  subject  of  the  United  States  Senate  Permanent 
Subcommittee  on  Investigation's  hearing  today.  The  report  refers  to  a  settlement 
agreement  between  HCFA  and  VNS.  This  settlement  was  reached  in  1995  and 
followed  a  lengthy  and  serious  policy  disagreement  between  VNS  and  HCFA. 

The  source  of  this  protracted  disagreement  was  the  appropriate 
methodology  for  determining  the  average  cost  ^er  visit  for  home  health  aide  visits 
used  in  calculating  Medicare  reimbursement  for  certified  home  health  care  services. 
The  methodology  prescribed  by  HCFA  was  to  be  used  by  all  New  York  State 
Certified  Home  Health  Agencies  and  by  certified  agencies  throughout  the  nation. 

VNS  scrupulously  followed  the  HCFA  regulation  that  had  been  in 
place  since  1965,  only  to  discover  in  1991  that  the  Fiscal  Intermediary  (FI)  was 
reinterpreting  HCFA's  regulation-;-and  retroactively  recalculating  its 
reimbursement  methodology — ^when  the  FI  discovered  that  it  resulted  in  higher 
than  expected  Medicare  reimbursement  for  home  health  care  in  some  states. 

The  policy  that  formed  the  basis  for  the  FI's  recalculation  had  never 
been  clearly  articxUated,  nor  had  this  same  FI  used  such  policy  in  reviewing  VNS's 
previously  filed  cost  reports.  Indeed,  it  was  not  until  HCFA's  issuance  of  HCFA  Pub. 
60A/B,  Transmittal  No.AB-97-11  (August  1997)  -  -  over  two  years  after  the  final 
settlement  agreement  with  VNS  was  signed  -  -  that  HCFA  finally  clarified  its  policy 
in  this  regard.  Contrary  to  the  implication  in  the  GAO  Report  that  VNS  had 
received  favored  treatment,  it  is  important  to  note  that  the  enforcement  of  this 
policy  clarification  was  made  prospective  onlv  with  respect  to  home  health  agencies 
whose  fiscal  intermediaries  had  been  using  a  "less  stringenfpolicy  in  the  coimting 
of  non-Medicare  home  health  visits  and  the  reporting  of  associated  costs.  This  is 
exactly  the  situation  in  which  VNS  found  itself  in  1991. 
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Under  HCFA's  regulations  governing  home  health  agencies,  agencies 
are  required  to  use  a  "cost  per  visit  by  type-of-service"  cost  apportionment 
methodology  .  Under  this  method,  the  total  allowable  cost  of  all  visits  (Medicare  and 
non-Medicare)  for  each  category  of  visit  (including  home  health  aide  visits)  is 
divided  by  the  total  number  of  visits  for  that  type  of  service  in  order  to  determine 
the  average  cost  per  visit  for  each  type  of  service.  Then,  for  each  category  of  service, 
the  number  of  Medicare-covered  visits  is  multiplied  by  the  average  cost  per  visit, 
with  the  resulting  figure  used  in  computing  the  cost  report.(42CFR41d.53(a)(3)).  As 
it  was  required  to  do,        folbwed  this  methodology  in  filing  its  cost  reports. 

As  it  had  done  in  the  past,  VNS  included  all  Medicare  and  all  non- 
Medicare  (including  Medicaid)  home  health  aide  visit  costs  in  determining  the 
average  cost  per  visit.  According  to  the  existing  regulations  and  manual 
instructions,  home  health  agencies  were  to  include  all  costs  of  all  home  health  aide 
visits,  including  those  that  were  Medicaid  reimbursed,  as  long  as  they  were 
Medicare-like  in  nature.  That  included  home  health  aide  tasks  such  as  assistance 
with  medication  administration  and  personal  care  including  bathing,  transferring, 
etc  Such  tasks  were  performed  daring     home  health  aide  visits,  both  Medicare 
and  non-Medicare,  and  thus  it  was  perfectly  appropriate  to  include  the  cost  of  such 
visits  in  VNS's  cost  report  regardless  of  the  actual  visit  length. 

Historically,  VNS  has  taken  under  care  patients  who  are  often 
seriously  ill,  functionally  impaired,  and  unable  to  leave  their  homes.  VNS  serves  an 
unusually  high  percentage  of  patients  with  congestive  heart  failure,  pulmonary 
disease,  cancer,  advanced  arthritis  and  other  diseases  with  serious  complications. 
VNS  tends  to  receive  and  serve  very  sick  "h^h  acuity"  cases  because  of  its  clinical 
e:qpertise  and  vast  experience  in  such  cases  as  woiud  care  and  cardiac  care.  VNS 
also  has  historically  served  an  enormous  number  of  patients  with  AIDS.  An 
unususdly  high  percentage  of  its  patients  have  two  or  more  diagnoses  and  are 
cognitrvely  impaired. 

Contrary  to  the  implication  in  the  GAO  Report,  the  difference  in  length 
between  Medicare  and  non-Medicare  visits  does  not  make  it  inappropriate  for  VNS 
to  indude  such  visits  in  its  cost  report.  While  HCFA's  methodology  in  this  case  may 
not  have  apportioned  costs  perfectly  between  Modicare  and  non-Medicare  patients, 
that  methodology  was  the  approach  that  HCFA  chose  to  use.  To  now  paint  VNS  as 
having  in  some  fashion  acted  inappropriately  is  baseless.  In  essence,  there  is  no 
"correct"  cost  per  visit  from  agexuy  to  agency,  and  there  is  no  benchmark  figure  that 
applies  across  the  board;  this  depends  on  the  characteristics  and  size  of  an  agency's 
overall  caseload. 

We  resent  and  take  issue  with  the  implication  in  the  GAO  Report  that 
the  settlement  agreement  with  HCFA  would  permit  provider  reimbursement  for 
costs  for  which  the  provider  would  not  otherwise  be  entitled.  This  condusary 
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statement  is  extremely  damaging  and  totally  inaccurate.  The  very  nature  and 
uncertainty  of  the  policy  which  was  the  subject  of  the  protracted  dispute  belies  the 
allegation  that  there  was  any  "correct"  number  of  hours  for  a  home  health  aide  visit. 

The  GAO  Report  asserts  that  the  fiscal  intermediary  had  sought 
guidance  and  support  from  HCFA's  Central  Office  "based  upon  the  home  health 
agen<gr's  angry  and  hostile  posture  . . .".  This  is  unfair  and  untrue.  In  fact,  HCFA 
was  brought  in  by  the  Fiscal  Intermediary  to  give  guidance  in  resolving  the  issue  of 
what  constituted  "Medicare-like"  services,  since  the  intermediary  and  VNS 
continued  to  disagree  on  how  to  resolve  this  issue. 

The  GAO  Report  accepts  at  face  value  the  assertion  by  the  Fiscal 
Intermediary  that  it  engaged  in  a  substantive  review  of  the  nature  of  the  non- 
Medicare  home  health  aide  visits  to  determine  whether  they  were  of  like-kind". 
That  is  not  the  case.  The  Fiscal  Intermediary  never  undertook  any  review  of  a  valid 
sample  of  cases,  instead  ''reviewing"  65  non-Medicare  case  records  out  of  a  census  of 
approximately  46,000  patients.  Even  in  that  review,  the  Fiscal  Intermediary  used 
an  erroneous  standard  to  make  its  findings. 

With  years  of  open  cost  reports  still  awaiting  closure  while  HCFA  and 
the  Fiscal  Intermediary  were  engaged  in  a  three-year  debate  about  what  policy 
should  be  applied  in  this  case.  VNS  pursued  the  approach  of  trying  to  find  a  way  to 
settle  this  policy  dispute  and  to  find  an  acceptable  and  supportable  way  to  proceed 
in  the  future.  It  was  against  this  backdrop  that  the  FI  issued  its  February  Notice  of 
Program  Reimbursement  (NPR),  FI  for  the  years  1988-1991,  which  in  VNS*  view 
was  contrary  to  existing  HCFA  rules  and  guidance  on  this  very  issue  given  to  the 
Fiscal  Intermediary.  Faced  with  the  prospect  of  having  to  go  through  years  of 
appeals,  and  with  the  uncertsunty  that  HCFA  woxdd  again  allow  the  FI  to 
retroactively  change  its  policy,  VNS  again  decided  to  attempt  to  settle  this  matter. 

The  only  contacts  VNS  ever  made  to  seek  guidance  and  resolution  of 
this  difficult  policy  issue  were  with  individuals  at  HCFA  itself.  VNS  at  no  time 
exerted  tmdue  pressure  on  any  HCFA  ofEunal,  nor  did  it  seek  special  or  favored 
consideration  from  the  FI  or  HCFA.  There  was  one  brief  tei^hone  discussion  with 
the  HCFA  Administrator  seeking  a  fair  hearing  by  HCFA  so  that  VNS's  position 
coxdd  be  aired.  Even  this  contact  was  made  after  the  issuance  of  the  NPR,  in  the 
midst  of  a  protracted  settlement  discussion,  demanding  the  repayment  of  an 
enormous  sum  of  money.  We  fedl  to  understand  how  this  constitutes  an 
inappropriate  action  given  the  emergency  nature  of  this  development  and  our 
perceived  need  to  attempt  to  move  to  resolve  this  issue  e^qpeditioualy. 

While  VNS  could  have  waited  for  this  matter  to  wend  its  way  through 
the  administrative  (PRRB)  process,  that  would  have  left  the  matter  \inresolved  for 
many  years,  thus  resulting  in  total  uncertainly  about  reimbursement  for  ten  or 
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more  years  on  both  a  retroactive  and  prospective  basis.  It  wovdd  have  been 
impossible  for  VNS  to  endure  this  process,  given  the  magnitude  of  the  amount  in 
issue  and  the  uncertainty  concerning  fundamental  issues  relating  to  its  overall 
reimbursement.  In  effect,  this  would  have  been  like  trying  to  ruij  a  business 
without  knowing  much  how  much  and  when  the  business  would  be  paid.  We 
believed  at  the  time,  and  still  believe  that  this  would  have  been  an  untenable 
position  for  us  to  be  in. 

Finally,  contrary  to  the  GAO  Report,  the  agreement  with  HCFA  does 
not  permit  VNS  to  add  a  specified  number  of  hours  to  its  Medicare  average 
"regardless  of  the  number  of  hours  of  service  actually  rendered".  Instead,  the 
agreement  caps  the  non-Medicare  home  health  visits  that  can  be  included  in  the 
cost  apportionment  methodology  as  the  lesser  of  the  actual  non-Medicare  home 
health  aide  visit  lencth  or  the  actual  Medicare  home  health  visit  length  plus  1.63 
hours. 
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EXHIBIT  i__30 


1  HOMECARE 

QC      MarySulhcr  — — — i«— — — — ^->— J—  HflMnWe  Frtnk  E  Mn«f 

NATIONAL  ASSOCIATION  FOR  HOME  CARE 

m  Seventh  Sum.  S&  Wtshingtm,  DC  20003  •  202/547-7424  •  202/547-3S4O  fax 


April  6. 2000 


yiAFACSIMmBAWPVTStlvm 

Senator  Susan  M.  CoOios 
CSiainxian,  Permanent  SidiconiouttM 
on  Investigations 

Conunittee  on  Oovenunental  Afiaiis 
United  States  Senate 
SR-IOO  Russdl  Senate  OfEtce  Building 
Washington,  DC  20510-1904 

Re:  GAOR^rt:  *'Three  Largest  Medicare  Overpayment  Settlemcnb 
Were  Improper"  and  March  28  Subcommittee  Hearing 

Dear  Senator  Collins: 

The  National  Associaticm  for  Home  Care  (N  AHC)  Mly  siqiports  your  efforts  to  evaluate 
tbt  Medicare  overp^ment  setdenwnt  process  utilized  by  the  Health  Care  FinaiKing 
Administration  (HCFA).  We  are  requesting  dutt  you  include  this  lettw  in  tiw  record  of  your 
hearing  of  March  28. 

As  part  of  its  analysis,  the  General  Accounting  Office  (G.AO)  focused  on  a  settlement 
involving  a  hone  health  agency;  the  particulars  of  die  s^ement  relate  to  a  Medicare 
rehnbursemem  issue  dutt  affects  providers  nationwide.  As  part  of  your  evaluation  of  die  actions 
undertaken  by  HCFA  to  setde  a  controveny  with  dutt  home  heahh  agency,  we  urge  that  you 
include  in  your  examination  the  following  connderations  as  to  die  nature  of  the  reimbursrancnt 
concern. 

At  issue  in  die  setdement  for  the  home  healUi  agency  was  an  application  of  a  Medicare 
cost  reporting  policy  that  is  intended  to  distinguish  between  Medicare  Wee-kind  services  and 
services  vAich  are  not  similar  to  aMedicare  type  of  home  healdi  service.  The  distinction  is 
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necessaiy  for  purposes  of  calculating  the  average  cost  of  Medicare  visits  under  tiie  cost  reporting 
formula  devised  by  HCFA.  During  the  time  period  in  issue,  the  early  1 990s,  neither  HCFA  nor 
its  fiscal  intennediaries  maintained  a  written,  consistent  policy  definition  th^  could  be  aj^Iied 
by  home  health  agoides.  It  was  not  unfil  1 997  that  HCFA  issued  a  mttionwide  policy  definition 
setting  out  the  Oandaids  for  detennining  *iike-kind"  services. 

As  a  result  of  the  application  of  ad  hoc  standards  for  determining  like-kind  services  prior 
to  the  policy  issuance,  a  number  of  home  health  agencies  have  been  subject  to  reimbursement 
(Usallowances.  Recently,  two  of  those  instances  led  to  reversals  of  &eir  reimbursement 
disallowances  by  the  Provider  Rdmbursonent  Ricview  Board,  the  administrative  appeals  forum 
for  Medicare  reimbiasenimt  disputes. 

The  settlement  of  an  issue  that  is  surrounded  by  confusion,  ambiguity,  and  a  lack  of 
definitive  standards  makes  sense.  HCFA  should  have  considered  settlement  of  more  of  these 
contested  matters  than  just  the  one  at  issue  in  the  OAOrqwrt  It  was  in  the  best  interest  of  all  - 
parties  to  address  the  matter  prospectively  to  adiieve  uniform  administratioQ  of  the  Medicare 
home  healtii  beikefiL 

On  a  secondary  note,  we  urge  you  to  teke  steps  to  avoid  HCFA  abandoning  any 
consideration  of  overpayment  settlements.  As  you  are  well  aware,  the  home  health  community 
has  been  devastated  by  the  effects  of  the  interim  payment  system,  with  many  home  health 
agencies  hit  with  overpayments  due  to  the  retroactive  nature  of  the  p^roenj  limits.  HCFA 
should  be  authorized  to  compromise  the  IPS-related  ovopayments  as  a  means  to  reestablish  a 
film  foundation  for  the  delivery  of  home  health  services.  A  comi^omise  settlement  opportunity 
for  IPS-related  overpayments,  combined  with  your  efforts  and  those  of  your  colleagues  to  bring 
refinement  to  the  Balanced  Budget  Act  of  1 997,  could  go  a  long  way  toward  restoring  access  to 
home  health  services  for  Medicare  beneficiaries  nationwide. 

As  always,  our  sta£r  stands  ready  to  assist  you  in  further  exploration  of  this  and  oQxx 
issues  of  impoitance  to  home  care.  Thank  you  for  all  of  the  good  work  diat  you  do. 


CC:  Senator  Pied  Thwnpson  ^ 
Senator  Carl  Levm 

K.  Lee  Btalack,  M^oiity  StidTDirector 
Linda  J.  Qustitus,  Minority  StafiTDtredw 
Priscilla  Hanky 
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Ob  Invwtigatioai 
EXHIBIT*  31 


National  Association  of  Public  Hospitals  and  Heaith  Systems 

1301  PENNSYLVANIA  AVENUE.  NW,  SUITE  950,  WASHINGTON  DC  20004  |  202.S85.0100  |  FAX  202.585.0101 


April  10, 2000 

The  Honorable  Susan  Collins 

Chair.  Permanent  Subcomminee  on  Investigations 

Governmental  Affairs  Committee 

Russell  Senate  Office  Building 

Washington,  DC  20510 

Dear  Chairwroman  Collins: 

The  National  Association  of  Public  Hospitals  (NAPH)  is  writing  to  comment  on 
the  hearing  you  held  on  Tuesday,  March  28  on  the  G«ieral  Accounting  Office  (GAO) 
rqx>rt  entitled  'Three  Largest  Medicare  Overpayment  Settlements  Were  Improper."  We 
are  submitting  our  comments  for  inclusion  in  the  record.  We  would  like  to  provide  some 
perspective  on  the  situations  of  two  of  the  three  providers  discussed  in  the  rq>ort,  the 
New  York  City  Health  and  Hospitals  Corporation  (HHC)  and  the  County  of  Los  Angeles 
Department  of  Health  Services  (DHS).  NAPH  strongly  supports  efforts  by  the 
Administration  and  members  of  Congress  to  ensure  that  Medicare  funds  are  used 
appropriately.  However,  we  think  that  the  GAO  report  unfairly  characterized  the  two 
providers  in  question.  We  think  the  following  points  deserve  to  be  clarified  for  the 
record: 


■    HHC  and  DHS  are  two  of  the  largest  providers  of  care  in  the  country.  In  1997,  eleven 
HHC  acute  care  hospitals  provided  over  200,000  inpatient  discharges  and  over  4.8 
million  ou^atient  visits.  Six  DHS  hospitals  provided  over  106,000  ir^)atient 
discharges  and  3  million  outpatient  visits.  Both  of  these  systems  treat  predominantly 
low-income  patients,  mostly  Medicaid,  uninsured  and  low  income  Medicare 
individuals.  HHC  had  aimual  patient  revenues  of  over  $2.3  billion  and  DHS  had 
patient  revenues  of  $1.5  billion  in  1997.  While  they  may  treat  relatively  fewer 
Medicare  patients  than  the  average  hospital,  their  annual  Medicare  revenues  are 
nevertheless  substantial  (over  $601  million  for  HHC  and  over  $150  million  for  DHS 
in  1997).  Thus,  given  their  size  and  the  number  of  years  in  question,  the  magnitude 
of  these  settlements  was  not  excessive. 

"    A  point  that  was  repeatedly  misstated  throughout  the  hearing,  and  in  the  report, 
relates  to  the  nature  of  Medicare  cost  report  disputes. 'These  were  not  amounts  that 
the  providers  owed  HCFA,  nor  are  the  amounts  described  as  "in  dispute"  correct. 
Every  year,  hospitals  file  cost  reports.  Once  the  fiscal  intermediary  finalizes  their 
audit  of  the  report^  they  make  adjustments  to  Medicare  payments  based  on  what  they 
believe  are  appropriate  Medicare  costs,  and  those  amounts  are  deducted  from  future 
payments  by  HCFA.  Oflen  providers  will  dispute  the  findings  of  the  intermediary 
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and  they  will  appeal  those  findings  to  the  PPRB,  which  is  what  these  two  provider 
systents  did.  Thus,  the  provides  did  not  owe  HCFA.  The  provides  believed  that 
HCFA  owed  them  the  disputed  amounts.  .Furthw,  the  amount  that  thest  providers 
believed  that  they  had  been  underpaid  was  far  higher  than  the  amounts  of  the  final 
settlements  -  in  HHC's  case,  tlic  total  amount  of  claims  in  dispute  was  $350  million 
and  in  DHS's  case,  the  total  was  $79.4  million.  Thus,  both  providers  settled  these 
claims  for  for  less  than  they  believe  that  they  had  been  underpaid. 

■  The  "special  treatmKit"  received  by  these  two  provider  systems  did  not  include 
timely  treatment  of  their  settlements.  In  both  cases,  these  providers  waited  many 
years  for  these  claims  to  be  settled.  In  HHC's  case,  the  years  in  dispute  w«e  1983 
through  1993  and  in  DHS's  case,  the  years  in  dispute  were  firom  the  mid-1980's 
through  1993.  HHCs  settlement  occurred  in  1996  and  DHS's  settlement  occurred  in 
1 997.  It  is  hard  to  imagine  how  these  settlements  could  possibly  be  considered 
"sweetheart"  deals  when  providers  had  to  wait  so  many  years  for  settlement.  Also,  it 
is  perfectly  reasonable  for  providers  to  request  assistance  in  moving  the  bureaucracy 
by  contacting  the  Administrator  or  having  their  members  of  Congress  intercede  for 
them  when  the  "standard  process"  takes  this  long. 

■  In  both  situations,  as  Bruce  Vladeck,  the  former  HCFA  Administrator,  testified, 
urgency  was  necessary.  In  1 995,  the  Los  Angeles  County  Board  of  Supervisors  was 
giving  serious  coiisidCTation  to  closing  one  or  more  LAC  hospitals,  due  to  a  fiscal 
crisis.  Similarly,  HHC  was  experiencing  substantial  shortfalls  at  about  this  time. 
Both  systems'  finances  were  in  jeopardy.  These  systems  provide  care  to  many  low- 
income  patients  without  any  other  health  care  alternatives.  Additionally,  they  provide 
unique  and  costly  trauma,  bum,  neonatal  intwisive  care,  and  other  services  on  which 
their  entire  communities  rely. 

"    The  natiu^  of  the  claims  in  dispute  also  requires  some  clarification.  Most  of  the 
claims  were  for  reimbursement  of  the  costs  of  bad  debt  A  hospital  incurs  bad  debt 
when  a  patient  is  unable  or  unwilling  to  make  co^ayments  or  pay  deductibles  for 
which  they  are  responsible.  Typically,  hospitals  must  demonstrate  that  either  the 
Medicare  patient  was  indigent  or  that  two  bills  were  sent  to  the  patient  before  any 
amounts  can  be  written  off.  According  to  the  rq^ort,  th«e  two  systems  were  unable 
to  provide  adequate  documentation  that  either  of  these  two  conditiotts  was  met 
While  we  are  not  familiar  with  the  level  of  documentation  provided,  the  patimts  thai 
these  providers  treat  are  almost  always  indigent  and  almost  always  unable  to  pay. 

In  summary,  we  believe  that  the  GAO  report  was  unfair  and  inaccurate  in  its 
portrayal  of  these  two  systems.  We  were  also  vwy  sorry  to  see  how  unfairly  the  report 
portrayed  Dr.  Vladeck,  who  has  been  a  dedicated,  intelligent,  and  caring  public  servant 
Dr.  Vladeck  has  been  devoted  throughout  his  career  to  improving  access  to  health  care 
for  all  Americans,  and  particularly  to  meeting  the  needs  of  the  poorest  and  most 
vulnerable  in  our  nation.  Please  do  not  hesitate  to  call  if  you  have  any  questions,  at  202- 
585-0100. 


cc; 


Senator  Carl  Levin 
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Oi  iHvcititatlou 
EXHIBIT  t  32 


Dnlted  States  G»enl  Accounting  Office  Office  of  Special  Investigations 

WMhlBgton,  DC  20S4S 


Apm  10, 2000 

The  Honorable  Susan  M.  CoUins 
Chainnan 

Pennanent  Subcozninittee  on  Investi^ons 
Ck)mmittee  on  Governmental  Affaiis 
United  States  Senate 
Washington,  DC  20510-6260 

Dear  Senator  Collins: 

I  am  writing  to  yon  at  your  sta£rs  request  that  GAO  respond  to  the  iinplicati 
raised  during  the  Subcommittee's  March  28, 2000,  hearing  entitled  " Oveisi^  of 
HCFA's  Setaement  Policies:  Did  HCFA  Give  Three  Providers  Special  Treatment?^ 
that  GAG  did  not  give  one  of  the  witnesses,  Bruce  Vladeck,  an  adequate  oppoituni^ 
for  an  interview  prior  to  the  puUication  of  our  report  on  this  matter/  In  a  letter 
written  on  March  27, 2000,    Mr.  Vladeck's  attorney  to  ycm  arKi  during  the  hearing  it 
was  suggested  ^lat  GAD  was  'wholly  unfair' and  had  "labeled"  Mr.  Vladeck  as  a 
"reluctant  witness."  Mr.  Vladeck's  attorney  went  on  to  write  that  it  appeared  to  him 
that  Wijliam  Hamel  of  my  staff  "was  personally  vested  in  this  matter*  and  suggested 
that  Mr.  Hamel's  participation  in  our  investigation  violated  Rule  6(e)  of  the  Federal 
Rules  of  Criminal  Procedure.  Lastly,  he  wrote  that  the  Subcommittee  "should  resist 
Mr.  Hamel's  efforts  to  portray  Mr.  Vladeck  as  an  uncooperative  witness." 

FhHn  the  outset,  as  you  know,  neither  Mr.  Hamel,  nor  the  report  and  testimony  GAG 
issued  in  this  matter  characterized  Mr.  Vladeck  as  uncooperative.  However,  asl 
testified  before  the  Subcommittee,  GAG  made  fifteen  contacts  with  Mr.  Vladeck  and 
his  attorney  between  July  and  October  1990,  in  an  atten^Jt  to  interview  Mr.  Vladeck 
and  afford  Mm  the  opporturuty  to  discuss  his  involvement  with  the  settlements, 
without  success.  To  addre»  any  concern  Mr.  Vladeck  mi^  have  had  about  ongoing 
grand  jury  proceedings,  we  also  offered  Mr.  Vladeck  the  ORwrtunity  to  only  answer 
questions  about  the  settlements  that  were  not  the  subject  of  any  prior  investigation. 
TWs  was  also  unacceptable  to  Mr.  Vladeck  or  his  attorney.  Ttaee  times  Mr.  Vladeck's 
att(»ney  set  dates  for  an  interview,  only  to  pos^ne  it  twice  and  finally  caned  the 
scheduled  Interview  at  the  last  minute.  Indeed,  it  was  not  until  two  weeks  prior  to 
the  hearing  that  Mr.  Vladeck  was  questioned  about  the  matters  we  investigated,  arui 
that  was  at  a  deposition  conducted  by  Subcommittee  stafi: 


'  See  GAOfOStrOM  HCFA:  Three  Largest  Medicare  Overpaymeta  Setaemaits  Woe  Improper. 
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Although  Mr.  Hamel  was  the  principle  investigator  assigned  to  our  investigation,  he 
was  not  the  principle  author  of  our  report  The  report  was  a  joint  effort  between  the 
Office  of  Special  Investigations  and  our  Office  of  General  Counsel  and  it  had 
numerous  layers  of  senior  GAO  management  review,  including  an  Associate  General 
Counsel,  the  General  Counsel,  the  Assistant  COTnptroller  General  for  Quality  and  Risk 
Management,  and  myself. 

Lastly  Mr.  \'ladeck's  attorney  alleged  that  Mr.  Hamel  was  "personally  vested"  in  this 
matter,  and  there  were  ensuing  suggestions  at  the  hearing  that  Mr.  Hamel  was  on  a 
"personal  crusade,"  implying  that  his  partic^)ation  in  our  investigation  was  in  some 
way  improper  or  unethicaL  You  will  recall  that  I  also  provided  testimony  at  the 
hearing  demonstrating  the  vetting  process  we  went  throu^  for  Mr.  Hamel  to 
participate  in  this  investigation.  lids  included  several  communications  with  officials 
finom  the  Department  of  Justice  and  from  Mr.  Hamel's  former  CTU)loyer,  the  Office  of 
Inspector  General  at  the  Department  of  Health  and  Human  Services.  The  Department 
of  Justice  explicitly  sanctioned  Mr.  Hamel's  participation  in  this  matter,  and  the 
Office  of  Inspector  General  had  no  objection  provided  Mr.  Hamel  adhered  to  certain 
guidelines,  which  he  did.  GAO's  Office  of  General  Counsel  also  reviewed  his 
participation  and  concluded  that  it  would  be  lawful.  Finally,  it  should  be  noted  that 
you  requested  this  investigation  be  made,  and  in  response  I  assigned  Mr.  Hamel  to  it 
Our  process  in  investigating  this  matter  belies  any  notion  of  a  "personal  crusade"  as 
some  might  allege. 

I  ^predate  the  opportunity  to  address  how  Mr.  Vladeck's  attorney  has  characterized 
GAO's  report,  testimony,  and  staffing  decisions  on  this  matter,  and  respectfully 
request  that  you  make  this  letter  a  part  of  the  official  hearing  record. 

Sincerely  yours, 


Roberta  Hast 
Assistant  Comptroller  Gerreral 
for  Special  Investigations 

cc  The  Honorable  Cari  Levin 
Ranking  Minority  Member 


Page  2 
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Oa  Invcttigatioiu 
EXHIBIT  >  33 


ZMYsreaStMlV 


MARK  HNUCANE.  Director 

COWTY  OF  LOS  ANGEUES 
OEPARTMENT  OF  HEALTH  SERVICES 
313  N.  Figuoro^  Loa  AngclM.  CA  90012 


April  11,2000 


Honorable  Susan  Collins,  Chair 
Honorable  Carl  Levin.  Ranking  Member 
Committee  on  Governmental  Affiurs 
Permanent  Subcommittee  on  Investigations 
Senate  Russdl  Building,^  Room  100 
Washington,  D.C.  20510-6262 


Dear  Senators  Collins  and  Levin: 

As  the  Director  of  the  Los  Angeles  County  Dq>artmait  of  Health  Services  (LAC  DHS),  I 
am  writing  to  respond  to  the  testimony  presoited  at  your  March  28, 2000,  hearing 
regarding  the  General  Accounting  OfGce  report  on  three  Medicare  settlemmts.  I  am 
concemed  that  the  hearing  created  a  peic^tion  that  the  settlement  with  LA  County  was 
improper.  In  response,  my  department  has  developed  the  following  sununary.  I  hope 
this  additional  information,  submitted  for  the  record,  helps  clarify  a  ntmiber  of  the  key 
issues  addressed  in  the  hearing. 

As  way  of  background,  LA  County  operates  six  acute  care  hospitals,  six  comprehensive 
health  centers,  and  42  health  centers  with  an  operating  budget  of  $2.6  billion.  The 
County  provides  almost  three  million  outpatient  visits  tod  660,000  inpatient  days  to  the 
poor  and  indigent  population  of  Los  Angeles.  Most  of  die  patirats  treated  by  LAC  DHS 
are  low-income  or  uninsured,  and  Medicare  constitutes  a  relatively  small  share  of  our 
overall  payer  mix.  LA  County  hospitals  are  designated  disproportionate  share  hospitals. 


I.  The  settlement  concerned  fimds  that  the  HealA  Care  Financing  Administration 
(HCFA)  owed  to  LA  County. 

The  settlement  involved  Medicare  funds  that  HCFA  owed  to  the  County.  In  geaenl,  tbe 
County  files  Medicare  cost  reports  to  HCFA  on  an  annual  basis.  The  Fiscal  Intermediary, 
on  audit,  disallowed  certain  amounts  on  various  cost  reports,  dating  back  to  1981  and 
withheld  payment  The  County  appeal«l  these  cases  in  a  timely  manner  to  the  Provider 
Reimbursement  Review  Board  (PRRB).  By  early  1997,  the  County  had  over  130  ^q>ea]s 
pending  at  the  PRRB,  which  involved  over  SI 00  million. 
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The  settlement  at  issue  involved  45  cases/fiscal  yeais  totaling  $79.4  million.  These 
zppeais  involved  Medicare  bad  dd}t  claims,  the  methodology  for  detemiining  the  relative 
value  units  used  to  appcMrticm  costs  on  the  cost  report,  intern  and  resident  counts  for 
medical  education  costs,  and  paymoit  for  ancillaiy/diagnostic  services.  In  order  to 
resolve  the  appeals,  the  County  accq)ted  a  final  setdement  of  $51  million  from  HCFA — 
36  pocent  less  than  the  total  value  of  the  ai^>eals.  Prolonging  &e  appeals  process  would 
have  cost  the  County  additional  administrative  and  potoitial  legal  expenses. 

2.  Many  of  the  appeals  had  been  pending  for  more  than  ten  years. 

The  settlement  covered  appeals  related  to  costs  incurred  as  early  as  1980/81.  Fourteen  of 
the  cases  in  the  settlonent  involved  fiscal  years  before  1990.  During  the  pendency  of 
these  a|>peals,  HCFA  held  all  the  diqjuted  funds.  Aldiou^  many  of  the  appeals  had  been 
pending  for  many  years,  HCFA  is  not  required  to  pay  interest  on  any  amounts  that  the 
County  eventually  would  receive  through  an  administrative  resolution  or  PRRB  decision. 
Accordingly,  furth^  delay  in  tiie  receipt  of  the  fimds  would  have  diminished  the  real 
vahie  of  the  any  recovery. 

3.  The  pending  appeals  had  merit 

In  gener^,  many  of  the  appeals  resulted  from  the  rate  and  billing  structure  used  by  Ae 
County.  Specifically,  &e  County  hospitals  use  a  form  of  all  inclusive  charges  for  bo  A 
inpatient  and  outpatient  services  inst^  of  the  itemized  diarges  method.  The  Medicare 
rules  specifically  allow  providers  to  use  all  inclusive  rates.  This  rate  structure  is  more 
cost  effective  dian  an  itemized  charge  system,  and  it  allows  the  County  to  focus  its 
limited,  public  resources  on  patioit  care  rather  than  administration.  Howevra:,  this  all 
inclusive  charge  structure  r^ults  in  billing  and  documentation  issues  that  are  differmt 
from  odier  providas. 

•  Before  the  PRRB  received  notice  of  the  settlonent,  it  decided  one  of  the  pending 
appeals.  The  PRRB  ruled  in  fiivor  of  tae  County,  finding  that  the  County  was  not 
obligated  to  provide  the  docummtation  required  by  the  Fiscal  Int^mediaiy. 
However,  that  appeal  had  already  been  included  as  part  of  die  settlem«it 
Therefore,  the  County  did  not  receive  the  fiill  vahie  of  the  PRRB's  decision. 

•  Several  ofdie  cases  in  the  settlonait  related  to  die  issue  ofrelative  value  units. 
The  Fiscal  Intermediary  setded  a  similar  issue  with  die  County  tor  two  imor 
years.  The  appeal  for  an  additional  year  was  heard  by  die  PRRB  in  December  of 
1994;  however,  due  to  dM  complexity  of  die  issue,  die  PRRB  still  had  not  reached 
a  deci8i<»  March  of  1997.  If  die  PRRB  believed  diat  the  County's  position  was 
clearly  widiout  merit,  it  would  have  been  able  to  render  its  decision  by  die  dme  of 
the  setdemeot 


260 


Hearing  on  Medicare  Settlements 
April  11,2000 
Page  3 


•   A  significant  number  of  the  cases  in  tiie  settlement  concerned  bad  debts.  The 
population  searved  by  LAC  DHS  is  predominantly  poor,  therefore,  most  of  our 
Medicare  patients  are  not  able  to  pay  their  coinsurance  or  deductibles,  resulting  in 
bad  debts.  Howeva,  the  County  was  paid  for  only  a  portion  of  fliese  Medicare 
bad  debts.  Even  tiiough  the  Fiscal  Intermediary  confirmed  that  LAC  DHS  makes 
reasonable  collection  efforts,  payment  was  withheld  pending  development  of 
detailed  docum^tation. 

4.  The  setdemoit  was  unanimously  approved  by  the  Board  of  Supervisors  in  open 


On  March  11, 1997,  at  an  open,  publicly  noticed  meeting,  the  Los  Angeles  County  Board 
of  S\^>ervisors  unanimously  approved  the  settlement  of  its  Medicare  cost  rq}ort  ^peals. 


I  appreciate  the  opportunity  to  provide  this  summary  for  you.  I  hope  this  helps  clarify  the 
settlement. 


Director 

Cc:     Senator  Feinstein 
Senator  Boxer 

Los  Angeles  Congressional  delegation 
Board  of  Siq)avisois 
Chief  Administrative  Officer 
County  Counsel 


session. 


Sincerely, 
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Oa  Uvcstlciilaiis 
EJCHlBtTt  34 


DEPARTMENT  OF  HEALTH  «i  HUMAN  SERVICES 


Offie*  o<  ttM  AMl«tant  Ucmarf 
lot  Legislation 


WMfitoigion.  ac.  20201 


May  11,  2000 


Ms.  Maiy  Robcrtstm 
StaffDirector 

Senate  Committee  on  Goventmcatal  Affairs 
Penuanent  Subcommittee  on  Invcsti^sitions 
100  Russell  Senate  Office  BuUding 
Washington,  D.C.  20510 

Dear  Ms.  Robertson: 

Enclosed  please  find  a  copy  of  cOTrespondence  tcom  Assistant  Setsetaiy  John  Callahan  of  the 
Department  of  Health  and  Human  S^ces  to  David  Walker,  Comptroller  General  concerning  a 
March  2000  GAO  Report  about  the  Health  Care  Financing  Administration  (HCFA). 

This  GAO  Rqxjit,  "HCFA:  Three  Largest  Medicare  Overpaymoit  S^anents  Were  Improp«-," 
was  the  subject  of  a  Mardi  2S,  2000  Subcommittee  hearing. 

I  would  lespectftdly  request  that  this  corre^ndeoce  be  made  a  part  of  the  permanent  hearing 
record.  Please  call  me  at  690-74S0  if  you  have  any  questions  or  if  there  is  a  problon  fulfilling 
this  request 


Sincerdy, 


J&eHorvath 

Dqmty  Assistant  Seaetary 
for  Health  Legislation 
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DEPARTMENT  OF  HEALTH  &  HUMAN  SERVICES  office  of  the  Seaeury 

MAY  -  8  2000  Weehington,  D  C.  20201 

The  Honorable  David  M.  Walker 
Comptroller  General 
General  Accounting  Office 
441  G  Street,  NW 
Washington,  DC  20548 


Dear  Mr.  Walker 


As  you  know,  the  General  Accounting  Office  (GAO)  recently  released  a  report  entitled 
"HCFA:  Three  Largest  Medicare  Overpayment  Settlements  Were  Improper."  In  addition,  on 
March  28,  2000,  GAO  representatives  testified  before  the  Senate  Permanent  Subcommittee  on 
Investigations  (Subcommittee)  as  to  the  report's  findings.  The  report  contained  criticisms  of 
decisions  made  by  former  and  current  officials  of  the  Health  Care  Financing  Administration 
(HCFA),  including  allegations  of  wrongdoing  by  specific  mdividuals.  We  are  deeply  troubled 
that  the  GAO,  in  releasing  the  report,  did  not  follow  its  usual  procedures  and  thereby  denied  both 
HCFA  and  the  specific  individuals  mentioned  in  the  report  an  opportunity  to  review  and 
comment  on  the  report's  findings  before  they  were  made  public.  Indeed,  the  published  report, 
unlike  other  GAO  reports,  does  not  reflect  or  otherwise  reference  HCFA's  views, 
notwithstanding  HCFA's  full  cooperation  with  the  GAO's  inquiry. 

The  GAO's  conduct  in  this  matter  is  particularly  disappointing  because  the  report  is 
replete  with  seriously  misleading  and  plainly  erroneous  characterizations  of  law  and  fact  The 
following  are  some  examples  of  the  problems  embedded  in  the  rq>ort: 

•       The  report  repeatedly  misrepresents  that  regulations  implementing  the  Federal  Claims 

Collection  Act  (FCCA)  required  HCFA  officials  to  refer  these  Medicare  payment  dispute 
resolutions  to  the  Department  of  Justice  (DOJ).  Our  view  of  the  circumstances  in  which 
referral  is  required  is  summarized  below  and  in  the  enclosed  document  These 
circimistances  are  not  present  here. 

•  The  FCCA  requires  referral  to  DOJ  only  where  there  is  a  compromise  of  a  claim. 
A  situation  in  which  the  federal  govenmient  owes  a  provider  (as  opposed  to  one  in 
which  a  provider  owes  the  federal  government)  is  not  a  "claim"  for  purposes  of 
the  FCCA.  Moreover,  a  programmatic  adjustment  to  orcoirection  of  a  cost  report 
is  not  a  "compromise"  for  purposes  of  the  FCCA. 

•  HCFA's  cost  reporting  scheme  fimctionsas  an  alternative  diq>ute  resolution 
process  to  which  the  FCCA  is  inapplicable.  There  are  q)proximately  10,000  cost 
report  appeals  pending  before  the  Provider  Reimbursement  Review  Board 
(PRRB),  the  administrative  tribunal  to  which  the  approximately  30,000  cost 
reporting  providers  in  the  Medicare  program  may  petition  for  relief 
Approximately  95  percent  of  Aese  appeals  settle  before  Aey  are  heard  by  the 
PRRB.  It  is  inconceivable  that  Congress,  in  structuring  the  Medicare  program, 
intended  that  DOJ  would  have  the  expertise,  and  personnel  and  other  resources  to 
review  and  negotiate  the  final  amounts  payable  in  each  of  these  settlements. 
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The  r^rt,  itself;  concedes  that  "the  issue  of  w^etbra-  HCFA  complied  vnth  the  Federal 
Claims  Collection  Act  is  not  free  from  doubt"  Rqpoitat20.  Despite -its  uncotainty 
about  the  applicability  of  the  FCCA«  the  GAO  engaged  in  an  intensive  investigation 
occasioning  significant  cost  to  this  Department  and  to  individuals  involved,  and 
culminating  in  a  hearing  before  the  Subcommittee. 

•  The  report  extrancously  discusses  compromise  criteria  Ci.e.,  litigation  risk,  inability  to 
pay,  cost  of  collection)  that  are  inapplicable  to  these  Medicare  p^ment  dispute 
resolutions.  The  attadied  document  describes  the  relevant  analysis. 

•  The  lepon  misconstrues  HCFA's  policies  and  practices  concerning  waiver  of  interest  and 
extended  repayment  plans.  In  &ct,  HCFA  has  considerable  discretion  to  waive  interest 
and  n^otiate  extended  rquiyment  plans,  and  exercises  this  discretion  not  infrequently. 

•  The  r^rt  mischaracterizes  the  legal  advice  raidered  by  the  Department's  Office  of  the 
Geacal  Counsel  with  respect  to  one  of  the  Medicare  payment  disputes.  In  feet,  the 
0€5ce  of  the  Gen»al  Counsel  indicated  that  the  course  of  action  suggested  by  the  fiscal 
intermediary  was  a  legally  permissible  one,  but  not  tiie  only  legally  permissible  one. 

•  The  report  treats  tfiese  three  agreements  as  unique.  It  foils,  however,  to  acknowledge  that 
there  were  at  least  six  other  agreements  that  contained  non-disclosure  provisions  (Hearing 
Transcript  at  64)  and  that  a  1 985  agreement  involved  one  of  the  same  three  providers, 
addressed  one  of  the  same  types  of  payment  disputes,  and  contamed  an  identical  non- 
disclosure provision-  A  copy  of  the  agreement  that  memorialized  this  resolution,  which 
was  signed  by  the  then  HCFA  Administrator,  was  provided  to  the  GAO  in  response  to  its 
request  for  documents  prior  to  the  issuance  of  its  report 

•  The  report  repeatedly  asserts  that  HCFA  official  Charles  Booth  did  not  believe  that  each 
of  the  Medicare  payment  dispute  resolutions  was  in  the  best  interests  of  the  federal 
government  at  the  time  of  resolutioiL  This  assertion,  however,  is  contradicted  by  Mr. 
Booth's  testimony  before  the  Subcommittee.  Hearing  Transcript  at  120. 

•  The  report  implies  that  then  HCFA  Adniinistrator  Bruce  Vladeck  indicated  the  terms  on 
which  to  resolve  the  Medicare  payment  disputes.  Dr.  Vladeck's  testimony  before  the 
Subconmiittee,  to  the  contrary,  makes  clear  that  he  indicated  only  the  desire  to  resolve  the 
payment  disputes  promptly.  Hearing  Transcript  at  137, 139. 

•  The  report  implies  &at  Dr.  Vladeck  violated  ethicd  rules  by  involving  himself  in  cotain 
of  the  Medicare  payment  disputes.  This  suggestion,  howev«,  is  A^olly  at  odds  with  the 
legal  conclusion  of  the  GACs  General  Counsel  articulated  in  his  testhnony  before  the 
Subconomittee  in  which  be  flatly  stated  that  there  was  no  sudi  violation.  Hearing 
Transcript  at  33. 
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•       The  report  states  that  Dr.  Vladeck  should  have  sought  advice  on  the  {ropriety  of  his 

involvement  in  matters  concerning  certain  of  the  providers  at  issue.  The  GAO,  however, 
did  not  even  contact  Department  ethics  officials  to  determine  whether  that  advice  had 
been  sought  or  received.  In  fact.  Dr.  \1adeck  testified  before  the  Subcommittee  that  he 
had  obtained  an  opinion  from  Dcpsttment  ethics  officials  that  made  clear  that  there  was 
no  conflict  of  interest  in  matters  such  as  these.  Hearing  Transcript  at  1 52. 

While  there  is  no  evidence.in  the  GAO's  rqport  to  support  a  conclusion  of  any 
wrongdoing,  it  should  be  noted  that  HCFA  has  taken  a  number  of  steps  to  clarify  and  strengthen 
its  financial  management  practices  m  this  area  In  addition  to  appointing  a  Chief  Financial 
Officer  (CFO)  in  1997,  HCFA  recently  ^pointed  a  Deputy  CFO  to  oversee  its  debt  collection 
activides.  At  the  recommendation  of  the  Department's  Inspector  General,  the  DepuQr  CFO  is  a 
Certified  Public  Accountant  Furthermore,  HCFA  recently  clarified  existing  procedures  and 
implemented  new  safeguards  to  ensure  that  debt  collection  activities  continue  to  comply  with  ihe 
law  and  to  reflect  sound  and  consistent  policy.  For  example,  certain  agreements  now  may  not  be 
executed  without  the  approval  of  both  the  Deputy  CFO  and  HCFA's  senior  career  Medicare 
payment  policy  official.  In  addition,  if  any  HCFA  or  contractor  employee  is  unable  to  satisfy 
himself  or  herself  that  a  pr(^)osed  resolution  of  a  Medicare  payment  dispute  would  not  be 
improp«,  and  the  prqxjsed  resolution  would  result  in  HCFA  paying  more  or  recoupmg  less  Aat 
it  o&eiwise  would  have,  he  or  she  may  ask  that  the  proposed  resolution  be  approved  by  both  the 
Deputy  CFO  and  HCFA's  senior  career  Medicare  payment  policy  official.  HCFA  has  also 
prohibited  the  fixture  use  of  non-disclosure  provisions. 

The  GAO's  report  should  include  the  conections  made  heie  summarily  aiMl  regrettably 
after  its  publication.  We  request  that  this  letter  and  attachment  be  filed  with  and  referenced  in 
the  GAO's  report  for  any  and  all  future  use. 


Enclosure 
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ADMINISTRAITVE  RESOLUTICfN  OF  MEDICARE  PAYMENT  DISPUTES 


Csrsm  Mtdicsn  providers,  such  as  hospitals  and  home  beaJti  agencies,  receive  payment 
for  services  rendered  by-  filfng  an  anmial  cost  report  with  a  HCF A  contractor  ImovfTi  as  a 
fiscal  intrrmtcisiy-  (FT).  '^Whai  a  cost  n^rt  is  filed,  the  FI  applies  HCFA's  Medicare 
paymeai  policies  to  detensine  the  amotmi  owed  to  tfee  prcMdo:.  At  this  point, 
discoaiom  offen  taie  place  bcvfvtsn  the  FT  and  due  pro-vida"  abo^it  ±e  co-sts  and  polides 
ai  issue.  Once  the  FT  detennines  the  amrmt  o^'tc  to  the  piovLcer,  ±€  FI  Lssnes  to  ±e 
provider  a  Notice  of  Progrm  ReimburserTieni  i>?R),  whj:h  details,  among  other  diings, 
the  costs  iraT       clsiniid  buz  disallo'^ed.  The  amount  o'<^ed  id  ie  ^cv.derii 
compared  ^tii  the  amoTia:  paid  to  the  proMcer  h  penodn:  mierjn  pa\Tnent3  ;;?!?},  if  any, 
during  the  cost  year  at  i3.svse.  If  die  amoant  paid  to  die  prc\ider  in  PIP  is  gieafer  than  die 
anynm:  owed  D  the  provider  in  die  NPR,  die  FI  m^kes  a  v<r.::en  demand  for  payment, 
and,  thirty  days  ±ereafier,  mierest  begms  to  accrue.  In  most  cases,  the  amount  o"W'ed  by 
the  paxMder  is  ofeet  against  the  futnre  PIP  paid  to  ±e  provider.  Thro-jgh  such  ofeets 
against  contin-mng  payments,  the  demand  for  payment  is  totally  satisfied. 

The  provider  may  chalenge  die  FI's  deteiminanon  of  ±e  am^q^jnl  of  die  Medicare 
paymeat  owed  thrcugh  an  appeal  to  the  Provider  Reimbunement  Review  Board  (?RRB) 
and,  tfaercafter,  to  federal  ccvit  Such  an  appeal  does  not  stay  ±e  recovery  of  die 
ovtrpaymect  Because  of  the  large  number  of  matters  pending  before  the  PRRB,  several 
v-ears  may  elapse  before  the  case  is  heard.  Dming  dns  time,  finher  discussions  onen  ake 
place  between  ±e  FI  and  the  provider  about  the  costs  and  policies  at  iss^je.  The  is:suance 
of  the  NPR  notv-ithstandrng,  the  Yl  may  reopen  the  cost  report  and  thereby  alter  the 
amotiri  to  'De  paid  tc  the  provider  if  a  conchisioc  is  reached  that  die  FI  misapplied 
HCFA's  pohcies  tc  the  provider's  costs.  In  fact,  many  matters  pending  before  die  ?KRB 
are  settled  m  ±ii  manner. 

r^jiirp.^  h%-  providers  ao-air  ?t  rhe  federal  govy:mrrM<>nt  aT>  r^Qt;.  g1aim<!  for  piirposes  of  the 

FCCA 

The  FCCA  42  U.S. C  |  3'I1,  by  its  o'^n  tenns,  applies  only  to  claims  by  the  federal 
govenmen*  against  a  provider,  it  does  not  apply  to  ckims  by  a  provider  against  the 
federal  govemmem.  See  Debt  Collection  Improvem-sH  Act  of  1996,  P'lb,  L.  No,  104- 
134,  §  31001(2X1X3),  lie  Stat  1321-58  (1996);  4  C.F.R.  §  101.2(a).  As  dsscrihed 
above,  m  most  cases  m  which  ±ie  amount  of  die  PIP  paid  to  die  provider  is  greater  dian 
die  amo'unt  owed  to  die  provider  in  me  NTR,  die  amount  ow^ed  by  die  provider  is  offset 
against  dae  fooire  PIP  paid  to  die  provider. 
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The  offset  against  the  futuie  PIP  paid  to  a  provider  is  almost  always  complete  by  the  time 
a  matter  pending  before  the  PRRB  is  settled,  Tliis  is  particularly  so  given  the  number  of 
years  that  may  elapse  before  a  docketed  case  is  heard.  In  such  a  case,  there  is  a  claim  by 
the  provider  against  the  federal  govenmient  and,  dierefore,  the  FCCA  is  inapplicable. 

Adjustments  to  cost  reports  bv  FTs  are  not  compromises  as  defined  bv  the  FCCA 

The  GAO,  itself  has  distinguished  the  term  "compromise**  from  the  term  "settlement," 
which  strongly  suggests  that  adjustments  to  cost  reports  by  FIs  are  not  compromises  as 
defined  by  the  FCCA: 

While  the  term  "settlement"  in  the  litigation  context  means  compromise,  it  has  a 
different  meaning  in  the  administrative  claims  context  The  Supreme  Court  has 
defined  the  term  "settlement"  as  denoting  the  appropriate  administrative 
determination  with  respect  to  iht  amount  due.  Thus,  to  settle  a  claim  means  to 
administratively  determine  the  validity^  of  that  claim.  Settlement  includes  the 
making  of  both  fu^tual  and  legal  determinations.  The  authority  to  setde  and  adjust 
claims  does  not,  however,  include  the  authority  to  compromise.  In  the  claims 
context,  compromise  means  accepting  less  than  the  full  amount  owed  in  full 
satisfaction  of  the  claim, 

Letter  from  Robert  P.  Murphy,  General  Comisel,  GAO,  to  The  Honorable  Carolyn  B. 
Maloney,  House  of  Representatives  7  (SepL  30.  1997)  (citing  niinniy  .^^i^tv  Co.  v. 
United  States  ex  rel.  Peeler.  240  U.S.  214.  219-21  (1916);  Cooke  v.  United  States.  91 
U.S.  389,  399  (1875);  Antrim  Lumber  Co.  v.  Hannan.  18  F.2d  548,  549  (8*  Cir.  1927); 
Secretary  of  the  Interior,  20  Comp.  Gen.  573,  577  (1941);  GAO  Legal  Opinion  B-200 112 
(May  5,  1983)).  The  GAO  has  suggested  that  even  a  document  entitled  "Compromise 
and  Settloaent  Agreement"  made  '*for  the  purpose  of  compromising  and  settling  claims 
and  disputes"  does  not  necessarily  involve  a  compromise  as  defined  by  die  FCCA.  I^L  at 
7-8. 

Consistent  with  this  reasoning,  ''settlements'*  in  the  cost  reporting  context  are  not 
"compromises"  for  purposes  of  the  FCCA.  As  indicated  above,  the  issuance  of  an  NPR 
notwithstanding,  an  FI  may  reopoa  a  cost  report  and  thereby  alter  the  amount  to  be  paid 
to  a  provider  if  a  conclusion  is  reached  that  the  FI  misapplied  HCFA's  policies  to  die 
provider's  costs.  This  is  not  a  compromise,  but  rather  an  adjustment  or  correction;  it 
ensures  diat  the  amount  of  die  claim  has  been  properly  determined. 
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The  cost  reporting  process  is  an  alternative  dispute  resolution  process  to  which  the  FCCA 
is  inapplicable 

Congress  did  not  contemplate  subjecting  the  administrative  resolution  of  Medicare 
payment  disputes  to  the  FCCA.  There  are  approximately  1.3  million  health  care 
providers  that  participate  in  tihe  Medicare  program.  Of  tiiese  providers,  approximately 
30,000  receive  payment  for  services  rendered  through  tibe  cost  reporting  process 
described  above.  (Although  the  remaining  types  of  providers,  such  as  physicians  and 
suppliers,  do  not  file  cost  reports,  their  payments,  nonetheless,  may  be  subjected  to 
comparable  adjustments.)  Currently,  diere  are  qiproximately  10,000  appeals  pending 
before  the  PRRB.  Approximately  95  percent  of  these  appeals,  which  often  involve 
disputed  amounts  in  excess  of  $100,000,  are  settled  before  they  are  heard  by  the  PRRB. 
It  is  inconceivable  that  Congress,  in  structuring  the  Medicare  program,  intended  tiiat  tiie 
D^artment  of  Justice  would  have  the  resources  and  die  ejqjertise  to  review  each  of  these 
dispute  resolutions.  Moreover,  it  is  clear  &at,  should  each  of  these  dispute  resolutions  be 
subjected  to  the  FCCA,  HCFA  would  be  unable  to  make  payments  to  providers 
efficientiy,  thereby  jeopardizing  the  quality  of  services  to  beneficiaries  and  the 
infrastructure  of  the  Medicare  program  generally. 
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Sca*Ui 


t  FtnMMst  SvbcomiBtttM 
Oa  lKvcftit«tians 

BITf  3S 


EXHIBIT  ff. 


DEPARTMENT  OF  HE     ."H  &  HUMAN  SERVICES 


OtiiC*  Of  QIC  $«o«l«ry 


Offics  of  IM  Cenet«l  Counsil 
VV«sltinB(ori.  O.C.  20201 


.-•r.^  30  iS95 


Mr.  Stephen  D.  Potts 
Director 

Office  of  Government  Ethics 

1201  New  YorX  Avenue,  N.W.;  Suite  500 

Washington,  D.C.  20005-3917 

Dear  Mr.  Potts: 

Pursuant  to  section  103 (c)  of  the  Ethics  in  Government  Act,  as 
amended  by  the  Ethics  Reform  Act  of  1989,  5  U.S.C.  App.  6, 
S  103(c),  I  am  transmitting  herewith  a  copy  of  the  certified 
Public  Financial  Disclosure  Report,  SF  278,  of  Bruce  C.  Vladeck, 
who  has  been  nominated  by  the  President  to  serve  as  the 
Administrator  of  the  Health  Care  Financing  Administration  (HCFA) 
at  the  Department  of  Health  and  Human  Services. 

This  Office  has  reviewed  Mr.  Vladeck's  financial  disclosure 
report  and  advised  him  of  the  need  to  take  certain  actions  in 
order  to  avoid  th^  potential  for  any  conflict  of  interest  or 
appearance 'thereof .    Mr.  viadeck  has  "agreed  to  take  the  actions 
outlined  herein  to  deal'  with"  any  probl"ematic  - interest  or ~ 
relationship.    The  contents  of  this  letter  constitute  an  ethics 
agreement  pursuant  to  5  C.F.R.  Part  2634,  Subpart  H. 

Mr-  Vladeck  is  currently  employed  as  president  of  the  United 
Hospital  Fund  of  New  York  (UHFNY) ,  a  charitable  organization 
which  focuses  on  health  care  improvements  in  New  York  City 
through  research. activities,  information  services,  grantmaking, 
volunteer  services, '  and  publications;  -  Mr..!:! Vladeckiewi^-ls-resign 
from-h.i.<JTHT:wV;jvS4ijtjLon-jrfitJ»^^  . 
''under.^A..Aeave  jofla!bsence;l  Jiowev-er,'  he  will  retain  his  accrued 
interests  in  the  organization's  defined  benefits  pension  plan. 
As  a  charitable  organization  which  does  not  operate  hospitals  or 
other  health  care  facilities,  it  is  not  expected  that  particular 
health  care  financing  matters ■ involving  UHFHY  will  come  before 
the  Administrator.    Nevertheless,  because  Mr.  Vladeck 's 
continuing  pension  relationship  with  UHFNY  is  considered  a 
financial  interest  under  18  ••u;^;;iCr  5-2(^6  (a)->j:fte  -  will.:  recuse  .-^ 
himself,  for  the  diiration  of  his  appointment,  if  confirmed,  from 
participating  in  his  official  capacity  in  any  particular  matter 
that  arises"  involving  UHFNY. '  I  will  recommend,  however,  that  the 
Secretary  grant  Mr.  Vladeck- a  waiver  under  18  U.S.C.  S  208(b)(1), 
to  permit  him ^tb  participate  in ^general-policy,  matters,  such  as 
legislation  and  regulations,  Jlealing.  with  health,  care,  issues  ..that., 
would  affect  UHFNY.  only  .to  the- saaev.extent  that -similarly/.  . 
situated  entities  would^.^  affected.- 
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Kr.  VladecX  has  resigned  or  will  resign  froa,  and  sever-  his 
relationships  with,  all  other  institutions  and  organizations 
listed  on  Schedule  D,  Part  I,  of  his  report  for  whi<:h-  he  serves 
as  a  comaissioner ,  board  member,  director,  trustee,  chair,  or 
■ember: 

Hev  York  City  Health  and  Hospi^ials  Corporation  ■ 

The  Henry  J.  "Rali^r  Family  Poundatior. 

Health  Care  for  the  Howeless 

National  Acadeay  of  Social  Insurance* 

Greater  New  YorJe  Blood  center 

Pew  Charitable  Trusts 

Priaary  Care  Developaent  Corporation 

Hew  York  Acadeisy  of  Medicine^ 

Wagner  School  of  Public  Service,  New  York  University 
Graduate  School  of  Management  and  Urban  Policy, 

The  New  School,  New  York 
Inquiry 

Journal  of  Health  Politics,  Policy,  and  Law 
Greater  Mew  York  Hospital  Association 
Huatan  Services  Council  of  Hew  York 
JDC-Brookdale  Health  Policy  Research  Center, 

Jenisaleai',  Israel 
International  .Center  of -Longi^vity  and  Society  '  ■ 

National  Academy  on  Aging,  Syracuse  University 
The  Alpha  Center 

New  York  State  Council  on  Health. Care  Financing 
Mayor's  Child  Health- Advisory  Managejoent  Tj,s*^orce 
Governor's  Health  Care  Advisory  Board,_^>«v  iTork  State 

WftW   York  .^TPP    &>^'>/ienr-Y  r/^^^nn'\\ 

As  required  by  5  C.F.R.  S  26-3^5>>£<ylv^or-'^'--perio<ij-of -one  year  ^ 
•  f  ol  iowing^i5i,•s^-esi5na^^^ 

a'  recU3ial''-froa  persona4f=andys\tbatamtial"  par^eapa^ion=ain  -an 
off ici51-^'oapacityr-i*\"-an"ytepartricui'ar-aa.tter 'involving  specific 
parties  ...where  the -above .  enunerated  oraemizations  -are  either 
pairtie<t,:s^r»representt*j.parjtyvorwpartie.5iaiQA^  if  the 

circufflstajnces  would  cause  a  reasonable  person  with  knowledge  of 
jj>e  relevant  facts  to  question  his  impart ialitv  in  the  patter. 
Tr~ire~fconciuties  that  ftli  IBpar llAliiy  might  reasonably  be 
questioned,  he  will  inform  the- Designated.- Agency-. Ethics.- Of ficial 


While  resigning  as  ChairiBan  of  the  Study  Group  on  Health, 
Hr.  Vladeck's  intention  is  to  iretain  membership  in  this 
organization,  which  is  .-.primarily  honorary  or  professional  in 
nature . 

^  .-  Kr.-  Vladeck  will  resign  as  trustee  of- the  organization, 
but  remain  as  a  member. 
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(DAEO)  and  will  not  participate  unless  authorized  to  do  so 
pursuant  to  5  C.F.R-  S  2635.502(d). 

Mr.  Vladeck  also  will  resign  from  the  Prospective  Payment 
Assessment  Commission,*  a  legislative  branch  agency.     Section  502 
procedures  are  not  necessary  for  such  prior  federal  service. 

With  respect  to  problematic  financial  assets,  only  one  item 
reported  on  the  disclosure  form  poses  any  significant  potential 
for  a  conflict:  Boston  Company  New  York  Tax-Free  Income  Fund> 
While  this  fund  is  an  "excepted  investment  fund"  for  reporting 
purposes,  it  is  focused  on  governmental  bonds  and  other  financial 
instruments  issued  solely  by  New  York  State  and  local 
governments.    If  a  particular  matter  involving  specific  parties 
arises  where  the  personal  and  substantial  participation  of  the 
KCPA  Administrator  would  have  a  direct  and  predictable  effect  on 
the  continued  financial  viability  of  those  State  or  municipal 
governments  in  New  Vork  which  issued  the  bonds  and  other 
instruments  in  the  fund  portfolio,  and  their  consequent  ability 
to  back  the  bonds  and  otherwise  meet  their  obligations,  then  the 
need  for  a  recusal  would  need  to  be  considered.    Mr.  Vladeck  has 
chosen  to  deal  with  this  situation,  by  agreeing  to  divest .hiaiself.; 
of  .all  holdings  in  the  fund  upon  receipt'^of=f^i--certificate  6f 
diyestiture.  - 

In  discussions  with  the  nominee,  he  indicated  that  there  are  some 
close  familial  connections  which  constitute  covered  relationships 
under  5  C.P.R.  S  2635. 502 (b) (1) (iv) .     Each  situation  requires 
action  by  the  nominee  or  the  covered  party. 

Mr.  Vladeck's  wife,  Fredda  Wellin  Vladeck,  is  a  member  of  the 
Bocurd  of  Directors  of  the  Medicare- Beneficiaries  Defense  Fund 
.(MBDF.) ,  an  advocacy  ,organization. that.  seeHs  ..to.  influence  public 
policy  and  legislative  act  ion, ""arid- that  provides  guidance  and 
assistance  to  Medicare  beneficiaries,  health  care  providers,  and 
attorneys  who  serve  Medicare  clients.    Inasmuch  as  the  HCFA 
Administrator  is  the  chief  federal  officer  in  charge  of  the 
Medicare  program,  Ms.  Vladeck's  continued  service  with  MBDF 
creates  a  significant  appearance  problem.    Accordingly,  Ms. 
Vladeck  has  agreed  to  resign  her  position  with  MBDF  effective 
upon  her  husband's  appointment.. 

David  Vladeck,  the  nominee's  brother,  is  a  salaried  attorney  with 
the  Public  Citizen  Litigation"  Group,  a  component  of  the  Public 
Citizen  Foundation  (PCF) .    PCF  has  been  involved  in  litigation 
with  the  Department, .  most  recently  in.  Food:. and  Drug 
Administration  (FDA) .  matters  .  ...Daiyld^fc\a<|^ 

a.void^ny^>pbtentia-l>-^x>^ppeaj^ce.^probiemafaO«Mixi^ 
haSj.agre^toAextenjdwihdjs«2£ciis&^^^ 
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Mr.  VladecJc's  mother  and  sister  are  both  partners  in  the  New  York 
law  firm  of  Vladeck,  Waldinan,  Elias,  and  Engelhard.     The  firm 
maintains  an  active  practice  as  plaintiffs'  lawye^ps  in  employment 
discrimination  cases,  and  has  brought  actions  against  both 
corporations  and  public  agencies.     Since  the  focus  of  their 
practice  is  unlikely  to  involve  health  care  financing  matters, 
the  potential  for  conflict  does  not  appear  significant.  Should 
such  a  matter  arise,  however,  Mr.  Vladeck  will  consult  with  the 
DAEO  and  recuse  where  appropriate. 

With  the  actions  indicated  above,  I  an  satisfied  that  the 
disclosure  report  of  the  HCFA  Administrator-Designate,  Bruce  C. 
Vladeck,  indicates  no  unresolvable  conflict  of  interest  or  other 
problem  under  applicable  laws  and  regulations. 


Sincerely, 


Special  Counsel  for  Ethics  and 
""Designatied  Agency  Ethics  Official 


Enclosure 


cc:  Bruce  C.  Vladeck 
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